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EDITORIAL 
 
It is with great pleasure that we present the third volume of the Exeter Law Review. 
The Review aims to showcase the finest double-blind peer reviewed academic work 
from the Law School, law societies from within the University of Exeter and beyond. 
This student-led project provides an opportunity for Law students to publish their 
excellent work, whilst building a union between academia and extra-curricular 
activities. I am proud to say that the Review has met and surpassed all of its aims for 
this year. The Review’s success is only possible due to the editors, contributors and 
supporters to whom we are eternally grateful.  
 
This Review is comprised of a magnificent collection of writings with a diverse range 
of topic areas from a high level of academic legal study. As we received a large number 
of submissions of a very high standard, we were only able to publish a small selection 
of the very best examples of academic excellence. The number of submissions that the 
Review has been receiving demonstrates its growing success. 
 
I would like to thank the academic peer reviewers and every member of the editorial 
board – were it not for their efforts this would not otherwise have been possible. As 
an editorial board, we owe great thanks in particular to Rosen Chen, Qimat Zafar, and 
Johannes Neumann whose hard work and perseverance throughout the editing 
process of the complete journal ensured that the academic standard of the essays was 
maintained.  
 
Aside from the main publication, the editorial board has launched the vision of 
www.Exeterlaw.org, an online spotlight publication of the ELR. Launching this 
platform in 2017 has allowed for both students and staff to publish on areas of current 
importance, with an international and domestic focus.  French work from the 
University of Exeter Maîtrise en Droit programme is also now showcased thanks to 
the dedication of Rosen Chen. Deputy Editor Kanon Clifford has launched the 
Speaker Series, a series of talks hosting world leaders in specialist areas of law. These 
talks were not only highly informative but inspiring, and we extend our great thanks 
to those in the Law School who have given their time to speak.  
 
Thank you to the continued support for the Law School and our sponsors Sidley 
Austin & Herbert Smith Freehills. The past boards have laid the foundation of the 
Review and we hope to continue to maintain the high standard of work. I could not 
be more encouraging of anyone in the future to take part as an editor or contributor 
as it has been a fulfilling and rewarding experience.  
 
I hope that you enjoy reading this journal as much as we enjoyed putting it together 
for you. 

 
Rachael Doyle 
Editor-in-Chief 
December 2017 
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FOREWORD 
 

 
 
 

The Exeter Law Review was first published in 2014. But since then 

this student-led journal has rapidly established itself as one of great 

distinction, publishing papers by not only Exeter law students but 

also our faculty. The rigorous quality of that scholarship is naturally 

reflected in this latest volume which both challenges and informs 

the reader.  

 

 

As ever, the appearance of the journal is down to the hard work 

and dedication of the Editorial Board. This year they have once 

more proved worthy trustees of the journal. Together both authors 

and the board reflect Exeter Law School’s age-old commitment to 

legal scholarship of the high level. 

 

 

Richard Edwards 
Head of Law School 

December 2017 
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Separating Unjust Enrichment and Subrogation 
 
 

–––––––––––––––––– 
 
 

Nathan Tamblyn* 
 

      Abstract: One prominent theory, reflected in a trio of important cases, suggests that 
subrogation can be a function of unjust enrichment. But that explanation faces conceptual 
difficulties. It also creates incoherence in the law of unjust enrichment by permitting 
indirect enrichment and proprietary remedies. An alternative explanation for subrogation 
is needed. Instead, what we see in that trio of cases, is the equitable remedy of specific 
performance – but in a multi-party situation. 
 

INTRODUCTION 
 

he ingredients of unjust enrichment as a cause of action are well settled.1 
The defendant must be enriched, at the expense of the claimant, caused by a 

recognised unjust factor.2 Thereafter the defendant might have a defence. The 
most important defence for present purposes is change of position: it is a 
defence to the extent that a defendant has so changed their position as a result of 
what they have received that it would be inequitable to require them to make 
restitution.3 
      As for subrogation, in broad terms this is where A steps into the shoes of B, 
to take up B’s rights against C. Subrogation arises in a number of contexts, as we 
shall see, but one context where subrogation purportedly arises is to reverse 
unjust enrichment. So says a trio of cases in the House of Lords and the 

                                                             
* MA (Oxford) LLM PhD (Cambridge) Barrister, SFHEA, Associate Professor of the Common 
Law, University of Exeter Law School. My thanks to Severine Saintier for her helpful comments on 
an earlier draft. 
1 Banque Financière de la Cité v Parc (Battersea) Ltd [1999] 1 AC 221 (HL) 227; Benedetti v Sawiris [2013] 
UKSC 50 [10]; Bank of Cyprus UK Ltd v Menelaou [2015] UKSC 66; Investment Trust Companies v Revenue 
and Customs Commissioners [2017] UKSC 29 [24]; Shanghai Tongji Science & Technology Industrial Co Ltd v 
Casil Clearing Ltd (2004) 7 HKCFAR 79 [67]. 
2 On the need to prove the presence of an unjust factor, rather than relying on Birks’ ‘absence of 
basis’ approach, see: Deutsche Morgan Grenfell Group plc v IRC [2007] 1 AC 558 (HL) [21]; Test 
Claimants in the FII Group Litigation v HMRC [2012] UKSC 19 [81], [188]; FBC Construction Co Ltd v 
Ben Lee [2014] 2 HKLRD 1054 (CA) [134]–[142]; Big Island Construction (HK) Ltd v Wu Yi Development 
Co Ltd (2015) 18 HKCFAR 364 [69]–[71]. 
3 Lipman Gorman v Karpnale Ltd [1991] 2 AC 548 (HL). 
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Supreme Court.4 In other words, according to these cases, subrogation is a 
response to unjust enrichment as a cause of action. If so: 
      First, there are conceptual problems with seeing subrogation as a function of 
unjust enrichment. We shall discuss these in section 1 below. 
      Second, the orthodox position in unjust enrichment is that the defendant 
must be enriched at the direct expense of the claimant, without ‘leapfrogging’ 
any intervening parties. But subrogation countenances indirect enrichment – and 
that is problematic for unjust enrichment, as we shall discuss in section 2 below. 
      Third, there is a debate about whether unjust enrichment yields proprietary 
remedies. Probably it does not. But subrogation seems to offer that possibility 
after all – which is also problematic, as we shall see in section 3 below. 
      As a matter of doctrinal coherence, the law of unjust enrichment is better off 
without indirect enrichment or proprietary remedies. And this means excising 
subrogation from the law of unjust enrichment. So we need to find an alternative 
explanation, at least for the result in the sort of circumstances encountered by 
that trio of cases. The radical alternative, explained in section 4 below, is this: 
what we find in those cases is the equitable remedy of specific performance – 
but in a multi-party scenario. 

 
I.    TYPES OF SUBROGATION 

 
      In this section we shall distinguish the different contexts in which 
subrogation might arise. This reveals a number of preliminary conceptual 
objections to viewing subrogation as a function of unjust enrichment. Indeed, it 
reveals that subrogation can arise in different circumstances and with different 
rationales, not based on unjust enrichment as the cause of action after all. 
      Mitchell and Watterson identify three types of subrogation:5 
      (I) The first type of subrogation which they identify is so-called subrogation 
to extinguished rights. This is a triangular relationship. It is where D owes an 
obligation to a creditor. C then pays the creditor. This discharges D’s obligation 
to the creditor. C might then be subrogated to the position of the creditor, and 
able to sue D.  
      In this situation, Mitchell and Watterson say that C will have a direct claim 
against D, either pursuant to a contract of indemnity, or more likely through 
unjust enrichment.6 Their argument is that D is enriched, by the discharge of 
their liability to the creditor, at the expense of C, who paid off the creditor, 
through an unjust factor, foremost among which, they seem to suggest, is 
‘secondary liability’. Straight away this seems a strange unjust factor: whereas 
                                                             
4 Banque Financière de la Cité SA v Westgate Insurance Co Ltd [1991] 2 AC 249 (HL); Menelaou v Bank of 
Cyprus UK Ltd [2015] UKSC 66; Swynson Ltd v Lowick Rose LLP [2017] UKSC 32. 
5 Mitchell and Watterson, Subrogation: Law and Practice (Oxford: Oxford University Press, 2007). 
6 Mitchell and Watterson, Subrogation: Law and Practice (Oxford: Oxford University Press, 2007) 
[1.05]. 



 
2017]                   Separating Unjust Enrichment and Subrogation                             3 
 

 

other unjust factors tend to start with an event (like duress or undue influence) 
and work through to a conclusion, secondary liability sounds like the conclusion 
already stated without any explanation of why or how we got there. It smacks of 
reverse engineering, creating an unjust factor, not for its own sake, but merely to 
achieve an outcome to which the authors are already committed. 
      To repeat, C supposedly has a direct claim against D in unjust enrichment. 
This is a personal claim. In addition, so it is suggested, C has a further indirect 
option, thanks to unjust enrichment, of being subrogated to the creditor’s 
position, and then suing D. Mitchell and Watterson say that being subrogated to 
the creditor’s position, if the creditor too only had a personal claim, would likely 
be redundant, adding nothing to C’s own personal direct claim.7 Subrogation, 
they say, is usually only an advantage where the creditor had a proprietary claim. 
      Immediately, this raises the following conceptual difficulty. C’s direct claim is 
in unjust enrichment. By that cause of action, any unjust enrichment is reversed. 
And yet the indirect claim, via subrogation, is better, at least where it is 
proprietary. How can the self-same unjust enrichment provide a direct personal 
claim which reverses any unjust enrichment and also provide an indirect 
subrogated claim with an augmented outcome? If the direct claim reverses any 
unjust enrichment, then the augmented outcome of the indirect claim must be 
the reversal of any unjust enrichment and then some. How can there be two 
different outcomes when both are based on the self-same cause of action? And 
how can the cause of action in unjust enrichment reverse more than unjust 
enrichment? 
      Now, there is academic debate about whether unjust enrichment should yield 
proprietary remedies. We shall return to that below. But that is not in issue at this 
point. We are not discussing whether the direct claim should produce proprietary 
remedies. Rather, the conceptual difficulty identified here is the admission that 
subrogation can sometimes provide a better outcome than the direct claim. How 
can that be, when they are supposedly based on the same cause of action, and 
the direct claim reverses the unjust enrichment?  
      Of course, a proprietary remedy is more attractive to a claimant than a 
personal remedy where the defendant is insolvent. But, once again, that simple 
observation misses the point here. The direct claim says, all told, an unjust 
enrichment is properly remedied this way. Having come to that conclusion, how 
can that same cause of action provide an augmented outcome through 
subrogation? 
      This point is obliquely acknowledged in the case law: subrogation does not 
necessarily result in C getting the same rights as the creditor, because those rights 

                                                             
7 Mitchell and Watterson, Subrogation: Law and Practice (Oxford: Oxford University Press, 2007) 
[3.08]. A rare exception might be where the creditor’s personal rights have priority in insolvency 
over C’s own personal rights – but even that, they admit, is contestable (pp 210–213). 
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can be cut down where otherwise C would obtain a windfall.8 But this fails to 
take the argument all the way through: subrogation is itself a windfall, only useful 
when it is admittedly better than a direct claim in unjust enrichment. 
      Here is a second conceptual difficulty. Subrogation is not even a proprietary 
remedy.9 Let me explain. In this triangular relationship, supposedly C has a direct 
claim against D in unjust enrichment. If that cause of action is successfully made 
out, C gets a remedy (usually damages). This structure is orthodox. Similarly, if 
someone successfully proves a breach of contract, or the commission of a tort, 
they get a remedy. And yet, back to the triangular relationship, the self-same 
cause of action in unjust enrichment, if successfully made out, supposedly also 
allows C to be subrogated to the rights of the creditor – rights which ground a 
new and separate cause of action (for example, breach of contract to repay the 
loan), which still has to be successfully sued upon itself before we arrive at any 
remedy. This is highly unorthodox. It would be like saying that successfully suing 
in contract or tort gives no remedy in itself, but merely a chance to sue in a 
second (different) cause of action. How can a cause of action successfully made 
out produce no remedy but merely the second bite of a different cherry? 
      (II) The second type of subrogation identified by Mitchell and Watterson is 
what they call subrogation to existing rights. The most important example of this 
is indemnity insurance. In that context, subrogation is usually provided for 
explicitly by contract (so there is no need for an unjust enrichment analysis). 
Mitchell and Watterson acknowledge the following notable differences from the 
previous type of subrogation. First, the insurer cannot sue in its own name.10 
This is because it is borrowing the insured’s rights, rather than new rights being 
created for the insurer.11 Second, the insurer has no direct claim against the third 
party.12 All of which is completely inconsistent with subrogation being a function 
of unjust enrichment: if the insurer obtained subrogation against the third party 
to stop the third party being unjust enriched at the expense of the insurer, then 
the insurer would have a direct claim after all, and would be able to sue in its 
own name. So Mitchell and Watterson stress two ‘policy factors’ for subrogation 
here (rather than any unjust factor).13  

                                                             
8 Cheltenham & Gloucester plc v Appleyard [2004] EWCA Civ 291 [49]; Filby v Mortgage Express (No 2) 
Ltd [2004] EWCA Civ 759 [63]. 
9 The description of subrogation as a remedy was doubted by Lord Neuberger in Menelaou v Bank of 
Cyprus UK Ltd [2015] UKSC 66 [96]. 
10 Mitchell and Watterson, Subrogation: Law and Practice (Oxford: Oxford University Press, 2007) 
[9.02]. 
11 Mitchell, Mitchell and Watterson, Goff & Jones, The Law of Unjust Enrichment, 9th edn (Sweet & 
Maxwell, 2016) [39–32]. 
12 Mitchell and Watterson, Subrogation: Law and Practice (Oxford: Oxford University Press, 2007) 
[1.07]. 
13 Mitchell and Watterson, Subrogation: Law and Practice (Oxford: Oxford University Press, 2007) 
[10.27]. 
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      First, they say, it is the third party, rather than the insurer, who is primarily 
liable to make good the loss suffered by the insured.14 But why? After all, the 
insurer contracted, for money, to make good the loss, should it arise – and on 
the basis that it would keep the premium should the loss not arise. That risk was 
adopted by the insurer voluntarily (and profitably, given the long-term 
persistence of the insurance industry). That hardly seems like a morally 
vulnerable position in need of protection. Indeed, why should insurers keep the 
premium if there is no loss, but if there is a loss, keep the premium and get the 
loss refunded by the third party? Yes, the insurers take the risk that the third 
party is insolvent. But why should the law decide that a solvent third party must 
repay the insurer? Even Mitchell and Watterson accept that ‘it is not always 
obvious that a [third party] defendant rather than an insurer ought to be the 
person who ends up having to pay for the insured loss’.15 
      It seems we need a better reason for granting subrogation to an insurer. So 
second, they suggest that an insured should not be able to recover twice over, 
once from the insurer, and again from the third party. The insurance was, after 
all, merely a contract of indemnity, and not a windfall. This explanation seems 
entirely appropriate. But it is all about preventing double recovery by the insured. 
It does not reveal any unjust factor sufficient to ground a claim in unjust 
enrichment by the insurer against the third party. (Which is consistent at least 
with the admission that the insurer does not have any direct claim in unjust 
enrichment against the third party.) 
      In similar vein, in the context of a guarantor’s right to subrogation, 
Dieckmann says that subrogation has a functional role, rather than an 
independent justification. It is simply a mechanism which best supports the 
institution of the guarantee, by keeping it honest and incentivised.16 In other 
words, it is a technical solution within the nature of the guarantee itself, and not 
the result of a cause of action external to the guarantee. 
      (III) The third type of subrogation lies in the context of specialist insolvency 
regimes. Mitchell and Watterson refer only to (what is now) the Third Parties 
(Rights against Insurers) Act 2010. That applies where a third party is injured by 
an insolvent insured. The insured’s rights, against the insurer, under the contract 
of insurance, are transferred to and vest in the injured third party (s 1) – who 
may also enforce any shortfall against the insured (s 14). We need not dwell on 
this specialist regime. It is not the concern of that trio of cases in which 

                                                             
14 Williams says that this explanation is not about unjust enrichment. Rather, it is simply a convenient 
mechanism for ensuring that, where multiple parties have liabilities in respect of the same obligation, 
each should bear their share of responsibility: Williams, ‘Preventing Unjust Enrichment’ [2000] RLR 
492, 506. 
15 Mitchell and Watterson, Subrogation: Law and Practice (Oxford: Oxford University Press, 2007) 
[10.37]. 
16 Dieckmann, ‘The Province of Subrogation Determined’ (2012) 20 European Review of Private 
Law 989. 
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subrogation was said to be a function of unjust enrichment. Indeed, this type of 
subrogation does not arise at common law under unjust enrichment, but under 
statute – one passed to achieve an outcome which the common law could not 
achieve.17 
      Let us summarize so far. 
      What has subrogation to do with unjust enrichment? The received position is 
that subrogation arises in three situations. The third one, concerned narrowly 
with the liability of an insolvent insured, is statutory, rather than based upon 
unjust enrichment. The second one, concerned with an insurer’s right to 
subrogation, seems to be a mechanical solution to an understandable policy 
decision to restrict an insured to an indemnity and no more. It otherwise seems 
to have nothing to do with unjust enrichment of the other parties. The fact that 
the insurer has no direct claim against the third party in unjust enrichment is 
telling.  
      That just leaves the first one: where C discharges D’s obligation to a creditor. 
C can be subrogated to the position of the creditor, supposedly to reverse D’s 
unjust enrichment. C does, on this account at least, have a direct claim against D 
(although the nominated unjust factor of ‘secondary liability’ is unconvincing – it 
smacks of reverse engineering). But we have seen how this leads to two 
conceptual problems. First, subrogation is only invoked when better than the 
direct claim, which cannot be, since both subrogation and the direct claim have 
the same cause of action. The direct claim has already determined the proper 
outcome, so how can subrogation produce the proper outcome and then some? 
Second, subrogation is not an alternative remedy for the direct claim, but rather 
gives C access to rights still to be enforced. This leads to the highly unorthodox 
position that the underlying cause of action in unjust enrichment, if successfully 
made out, results in no remedy, but merely access to a different cause of action, 
the second bite of a different cherry. 
      Against this unpromising background, we turn to introduce the first of the 
trio of cases from the House of Lords, namely Banque Financière de la Cité v Parc 
(Battersea) Ltd,18 which nevertheless suggests that subrogation to extinguished 
rights is a function of unjust enrichment.  
      In Banque Financière, Parc owed a debt to R, who had a first legal charge, and 
to the defendant, who had a second legal charge. Parc wanted to pay off its debt 
to R. It sought a loan from the claimant bank. But in order to circumvent 
(legally) Swiss banking law, the loan was made to H, a director of Parc’s holding 
company, who loaned it to Parc, and who directed that the loan money be paid 
to R to pay off that debt. The claimant bank wanted security for its loan, so H 
promised that the claimant would be repaid by Parc in priority to the defendant. 

                                                             
17 For its history, see Mitchell and Watterson, Subrogation: Law and Practice (Oxford: Oxford 
University Press, 2007) 395–397. 
18 [1999] 1 AC 221 (HL). 
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That promise did not bind the defendant. Then Parc became insolvent. The 
court held that the claimant bank could be subrogated to R’s position of priority 
over the defendant. 
      The court’s reasoning was as follows. The defendant was enriched, in effect 
because it was promoted from second to first legal charge. The unjust factor was 
mistake, because the claimant wrongly thought it was given priority over the 
defendant, which was a precondition of giving the loan. (We might now also say 
that the unjust factor was failure of basis, because the claimant did not get the 
priority it legitimately expected in return.) The enrichment was at the expense of 
the claimant, because it was the claimant’s money which promoted the 
defendant. 
      This reasoning was followed by the subsequent two cases in the trio.19 But 
the decision does not address the conceptual difficulties discussed above, which 
continue to loom large and unresolved. Further, it has negative consequences for 
the rest of the law of unjust enrichment. First, it opens up the possibility of 
recognising the adequacy of indirect enrichment. Second, it offers the potential 
for proprietary remedies. We shall take each point in turn. 
 

II.    DIRECT AND INDIRECT ENRICHMENT 
 
      In the law of unjust enrichment, must the defendant’s enrichment be at the 
direct expense of the claimant? Or might indirect enrichment suffice? And if so, 
what problems does that create? 
      In Parc, Lord Hoffmann said that the defendant’s enrichment was at the 
direct expense of the claimant bank.20 That is not convincing. The claimant’s 
loan was made to H, who re-loaned it to Parc, with the money directed to pay 
off R, resulting in the defendant’s benefit. This is a four party chain of events. 
Not only that, but the enrichment changes character down the chain, from 
receipt of money (how H and Parc and R were benefited), to improved 
prospects of debt recovery (the defendant’s benefit). If anything, this is an 
exaggerated case of indirect enrichment. 
      Lord Steyn said that it would be ‘pure formalism’ to allow the interposition 
of H to defeat the claim in unjust enrichment.21 This too is unconvincing. H was 
acting as principal, not in a purely formal capacity, but in order to derive 
substantive benefits, that is, to circumvent Swiss banking law.22 
      Burrows says that Parc was really a case of indirect enrichment after all.23 I 
agree. And subsequent subrogation cases have expressly acknowledged the 

                                                             
19 Menelaou v Bank of Cyprus UK Ltd [2015] UKSC 66; Swynson Ltd v Lowick Rose LLP [2017] UKSC 
32. 
20 [1999] 1 AC 221, 235. 
21 [1999] 1 AC 221, 227. 
22 Contrast Chong On Mei v Han Chun (HCA 995/2012) [2016] HKCU 2305 (CFI). 
23 Burrows, The Law of Restitution, 3rd edn (Oxford: Oxford University Press, 2011) 153 n 48. 



 
8                                           Exeter Law Review                                [Vol. 44 
 
 

 

possibility that unjust enrichment can be made out with indirect enrichment.24 
But indirect enrichment causes problems: 
      To begin, let us consider ‘leapfrogging’. Suppose that A contracts with B 
who contracts with C. Such chain contracts are a familiar feature of commercial 
transactions. Goods flow down the chain. If A goes unpaid, obviously A can sue 
B for breach of contract. But can A leapfrog B to sue C in unjust enrichment?  
      Now, leapfrogging might be possible in a number of situations. First, A 
might be able to rely upon the laws of agency. But this can avail a claimant 
across a number of causes of action, and is nothing unique to unjust enrichment. 
Second, A might have a proprietary remedy, for example by invoking the rules of 
tracing. But the court has held that tracing is not part of the law of unjust 
enrichment.25 Third, C might have committed some wrong against A which 
entitles A to sue C directly. This might allow for restitutionary remedies, but 
again it takes the matter outside of unjust enrichment, for example into the civil 
wrongs of tort or equity.  
      Otherwise, there is a preponderance of case law against leapfrogging in 
unjust enrichment, insisting that the parties must be in a direct relationship.26 
This seems fair: 
      For a start, why should C be liable twice over, once in contract to B, and 
again in unjust enrichment to A?27 If C pays A in unjust enrichment, what 
defence would C have against B’s claim in contract? What if C has already paid 
B? Must C pay a second time to A? And if C only bought the goods on the terms 
agreed with B, why should C be liable on potentially different terms to A?  
      Further, if B is insolvent, the liquidators would collect in what B is owed, 
including any payment due from C, and divide the sum equally between the 
creditors, including A. Why should A sidestep that, and by suing C directly, take 

                                                             
24 Bank of Cyprus UK Ltd v Menelaou [2015] UKSC 66; Swynson Ltd v Lowick Rose LLP [2017] UKSC 
32; Lee Yuk Shing v Dianoor International Ltd [2016] 4 HKC 535 (CA), [110]–[111]. See too the general 
discussion in Investment Trust Companies v Revenue and Customs Commissioners [2017] UKSC 29, [37]– 
[66]. 
25 Foskett v McKeown [2001] 1 AC 102 (HL); Armstrong DLW GmbH v Winnington Networks Ltd [2012] 
EWHC 10 (Ch) [95]. 
26 Colonial Bank v Exchange Bank of Yarmouth (1885) 11 App Cas 84, 85; Brown and Davis v Galbraith 
[1972] 1 WLR 997 (CA); Kleinwort Benson Ltd v Birmingham City Council [1996] 4 All ER 733 (CA) 749, 
on appeal at [1999] 2 AC 349 (HL); Pan Ocean Shipping Co Ltd v Creditcorp, The Trident Beauty [1994] 1 
WLR 161 (HL); Lloyd’s Bank plc v Independent Insurance Co Ltd [2000] QB 110 (CA); Uren v First 
National Home Finance Ltd [2005] EWHC 2529 (Ch); MacDonald Dickens & Macklin v Costello [2011] 
EWCA Civ 930; Armstrong DLW GmbH v Winnington Networks Ltd [2012] EWHC 10 (Ch) [97]; Yew 
Sang Hong Ltd v Hong Kong Housing Authority [2008] 3 HKC 290; Yukio Takahashi v Cheng Zhen Shu 
(2011) 14 HKCFAR 558. 
27 Greatworth Industrial Ltd v Sun Fook Kong Construction Ltd [2006] HKCU 594 (CFI) [52], upheld on 
appeal at [2006] HKCU 2021. 
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priority over other creditors and recover its whole debt, not just a fair share? 
What would stop every other creditor from trying to do the same?28 
      Rather than accept a rule requiring direct enrichment only, some authors 
seek to address the problem of leapfrogging by other means. 
      Mitchell and Watterson suggest that if A sues C, that should preclude B from 
suing C. (That would seem to require the creation of a new defence in contract 
law.) Instead, they say, A should share their recovery with B. They call it a 
reverse analogy to contribution, ‘were it ever explicitly recognized’.29 But with 
contribution, when a claimant pays a creditor, that discharges the defendant’s 
obligation to pay the creditor, because the creditor is fully indemnified for the 
one loss. This is not analogous. Here, there are two losses, one suffered by A, 
one suffered by B. When the first is satisfied, the second still remains. And why 
should A share their recovery with B, when they were entitled to a full recovery 
from B anyway (but chose to sue C instead)? The only analogous point is 
perhaps if A sues C, and recovers in full, then A cannot sue B, because A has no 
outstanding loss to compensate. But this does not prevent double liability on the 
part of C. 
      An alternative approach to preclude leapfrogging points to the existence of 
the B / C contract. Thus Virgo would characterise that contract as a ‘legally 
effective basis’ for C’s receipt, which ‘bars’ a claim by A in unjust enrichment.30 
For Burrows, it would be a legal entitlement to the receipt, and thus a 
‘qualification’ such that C’s enrichment is not overall unjust.31 Tettenborn,32 and 
the editors of Goff & Jones,33 would identify it as ‘justifying grounds’ which give C 
a legal entitlement to keep what they have received despite unjust enrichment 
otherwise being made out. Similarly, Edelman and Bant would label it a ‘negating 
juristic reason’.34 But there are difficulties with these approaches: 
      First, language like ‘negating juristic reason’ is obscure. 
      Second, is a ‘bar’ or a ‘qualification’ something which the claimant bears the 
burden of overcoming? Or is a ‘justifying ground’ a defence, with the burden of 
proof on the defendant? 
      Third, and most pertinently, where have these notions come from? To 
repeat, it is beyond controversy that a claim in unjust enrichment requires that 
the defendant be enriched, at the expense of the claimant, caused by an unjust 
factor. If those ingredients are made out, then the claim succeeds. There is no 
                                                             
28 Yew Sang Hong Ltd v Hong Kong Housing Authority [2008] 3 HKC 290; MacDonald Dickens & Macklin 
v Costello [2011] EWCA Civ 930. 
29 Mitchell and Watterson, Subrogation: Law and Practice (Oxford: Oxford University Press, 2007) 
[5.58]. 
30 Virgo, The Principles of the Law of Restitution, 3rd edn (Oxford: Oxford University Press, 2015) ch 7. 
31 Burrows, The Law of Restitution, 3rd edn (Oxford: Oxford University Press, 2011) 88–89. 
32 Tettenborn, Law of Restitution in England and Ireland, 3rd edn (London: Cavendish, 2002) 20–31. 
33 Mitchell, Mitchell and Watterson (eds), Goff & Jones: The Law of Unjust Enrichment, 9th edn 
(London: Sweet & Maxwell, 2016). 
34 Edelman and Bant, Unjust Enrichment, 2nd edn (Oxford: Hart, 2016) ch 7. 
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recognised additional test of whether the claim, despite being otherwise made 
out, is still ‘overall unjust’. At best, this looks like an attempt to sweep a number 
of residual problem areas into one miscellaneous group on ill-defined grounds. 
At worst, it looks like a final discretion on whether or not to admit the claim.  
      Or we might put the objection a different way: why should a contract (here 
B / C) trump a claim in unjust enrichment (A / C)? The answer cannot simply 
be ‘because it does’.  
      Other areas in the law of obligations overlap, and it is not mere fiat that 
resolves any conflict. For example, a claimant might, on a given set of facts, look 
to sue for lack of reasonable care in either tort or contract. In such cases, the 
claimant is free to choose the cause of action.35 Contract law does not have some 
constitutionally superior status. Now, contract might seek to exclude tortious 
liability. But that too is controlled, for example through the Unfair Contract 
Terms Act 1977,36 or through contract law’s own doctrines relating to reasonable 
notice and the incorporation of terms.37 If a reasonable exclusion does pass 
scrutiny, it works not simply because contract law prevails. Rather, tort law itself 
enables that result. Any claim in tort might be met by a defence of volenti, on the 
basis that the claimant had voluntarily (contractually) assumed the risk of that 
harm. Or the court might find that no duty of care arose in tort after all, it not 
being just or reasonable to impose such a duty in tort given the pre-existing 
contractual relationship between the parties.38 
      In the same way, it should be the law of unjust enrichment itself which 
explains how leapfrogging is precluded by the B / C contract. Fortunately, there 
are just such principles. Recognizing these principles does two things. First, it 
shows that there is no need to invent an additional and novel fix to the problem 
of leapfrogging, because that problem is precluded from arising in the first place. 
Second, it reveals why any enrichment must be direct, because indirect 
enrichment falls foul of unjust enrichment’s own internal rules.  
      There are three such principles to consider: 
      (I) C might argue (against A) that it was not enriched. (i) It received only 
what was already contractually due. That receipt already ‘belonged’ to C. There is 
no new enrichment beyond that previously bestowed by the contract. For 
example, In Kleinwort Benson Ltd v Lincoln City Council, the court said that a payee 
                                                             
35 Henderson v Merrett Syndicates Ltd [1995] 2 AC 145 (HL). 
36 For example, liability in negligence for death or personal injury cannot be contractually excluded, 
while liability in negligence for other loss or damage can only be excluded if the contract term is 
reasonable: Unfair Contract Terms Act 1977, s 2. 
37 For example, the more onerous the exclusion of liability, the more effort must be taken to bring 
that term to the attention of the other party before it is deemed incorporated into the contract:  J 
Spurling Ltd v Bradshaw [1956] 2 All ER 121 (CA), 125; Interfoto Picture Library Ltd v Stiletto Visual 
Programmes Ltd [1989] QB 433 (CA). 
38 Pacific Associates Inc v Baxter [1990] 1 QB 993 (CA); JP Morgan Chase Bank v Springwell Navigation Corp 
[2008] EWHC 1186 (Comm); BSkyB Ltd v HP Enterprise Services UK Ltd [2010] EWHC 86 (TCC) 
[538]–[543]. 
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is not unjustly enriched if they were ‘entitled to receive’ the sum paid.39 (ii) To 
adapt a point originally made by Edelman and Bant,40 C merely swapped one 
asset (the contractual right to the receipt) for another asset (the receipt itself), 
leaving its net position unchanged. (iii) Any receipt, or entitlement to the receipt, 
is anyway cancelled out by a matching and simultaneous obligation on C to 
perform its side of the contract.41 This is my preferred explanation, and it is 
consistent with a wealth of case law which precludes unjust enrichment on the 
basis that the recipient has given ‘good consideration’ for what it has received.42 
So for example, a bank is not enriched when it receives money for the account 
of one of its clients, because that receipt is matched by a contractual liability to 
pay the money back out to the client.43  
      (II) C might be able to invoke (against A) the defence of change of position: 
as a result of accepting receipt, C has paid B, or incurred a liability to pay B 
under the B / C contract.44  
      (III) We might say that B is an intervening party, who acts as a principal (not 
an intermediary), which thus breaks any link between A and C. This recognises 
the point that ‘at the expense of’ in the law of unjust enrichment does much of 
the work done in tort and contract by other doctrines like privity or proximity or 
remoteness.45 
      We can explore this third point through a further example. I give you a book 
for a birthday present. You do not like the book. So next week, you re-gift it, as 
another birthday present, to your friend. Here we have two separate transactions. 

                                                             
39 [1999] 2 AC 349 (HL) 408. See too: Yew Sang Hong Ltd v Hong Kong Housing Authority [2008] 3 
HKC 290. 
40 Edelman and Bant, Unjust Enrichment in Australia (Melbourne: Oxford University Press, 2006) 345. 
41 No argument can be made that the matching obligation is worth less than the receipt. This is 
because contract law does not permit inquiry into the adequacy of consideration: Chappell & Co Ltd 
v Nestle Co Ltd [1960] AC 87 (HL). 
42 Barclays Bank Ltd v WJ Simms, Son and Cooke (Southern) Ltd [1980] QB 677 (QBD) 695; Yukio 
Takahashi v Cheng Zhen Shu (2011) 14 HKCFAR 558 [38]–[39]; Lloyd’s Bank plc v Independent Insurance 
Co Ltd [2000] QB 110 (CA) 130, 132; Jones v Churcher [2009] EWHC 722 (QB) [41]–[42], [48]. See 
too Investment Trust Companies v Revenue and Customs Commissioners [2017] UKSC 29, [52], where it was 
said that receiving good consideration precluded the claimant from suffering any loss. For there to 
be a claim in unjust enrichment, the claimant must suffer a loss corresponding to the defendant’s 
gain: [51]–[58]. On the correspondence principle, see Virgo, The Principles of the Law of Restitution, 3rd 
edn (Oxford: Oxford University Press, 2015) 116-118. 
43 Jeremy D Stone Consultants Ltd v National Westminster Bank plc [2013] EWHC 208 (Ch); Challinor v 
Juliet Bellis & Co [2015] EWCA Civ 59. 
44 Yukio Takahashi v Cheng Zhen Shu (2011) 14 HKCFAR 558 [38]–[40]; Lloyd’s Bank plc v Independent 
Insurance Co Ltd [2000] QB 110 (CA) 126. 
45 The authors of Goff & Jones suggest that concerns about the multiplication of ever more 
peripheral claimants and defendants might be met by ruling that gains made by some parties are too 
remote—although they concede that an independent and explicit remoteness rule has not yet 
emerged from the cases: Mitchell, Mitchell and Watterson, Goff & Jones, The Law of Unjust Enrichment, 
9th edn (Sweet & Maxwell, 2016) [6–23]. My point here is that remoteness is already bundled up 
with the concept of ‘at the expense of’. 



 
12                                          Exeter Law Review                                [Vol. 44 
 

 

You are clearly acting as a principal. The gift to your friend is from you. Now if 
instead I give you a book, as a birthday present for your friend, asking you to 
pass it on to her, and you do, you are clearly acting as an intermediary. The gift 
to your friend is from me.  
      Thus, if X sends Y a cheque through the post, it is surely a direct payment, 
even if the letter goes through the Post Office, and any number of intermediaries 
handle it. So too if X transfers money to Y, albeit via a series of bank accounts.46 
In other words, for a claim in unjust enrichment, there must be a transfer of 
value from the claimant to the defendant. This will continue to be the case even 
where the claimant effects that transfer through intermediaries. It will cease to be 
the case where there is an intervening party acting as a principal.47  
      Let us draw this all together: 
      Indirect enrichment is a bad thing to the extent that it raises the possibility of 
A leapfrogging B to sue C in unjust enrichment. This is undesirable because it 
exposes C to double liability, and it risks subverting the insolvency regime. 
Novel, supplementary fixes to the problem of leapfrogging are not convincing. 
Fortunately, there are techniques within the law of unjust enrichment which 
prevent leapfrogging – and thus reveal why indirect enrichment is conceptually 
incompatible with a claim in unjust enrichment. In particular, C can say that they 
were not enriched, because any gain (from B) was matched by a simultaneous 
liability (to perform C’s part of the B / C contract); or by acknowledging that ‘at 
the expense of’ is defeated when an intervening party (here B) acts as principal.  
      But subrogation cases like Parc threaten to sidestep those controls. In Parc, H 
was acting as a principal, in order to circumvent Swiss banking laws. The 
defendant’s enrichment, at the end of a four party chain of events, was indirect. 
If the result in Parc is to be defended, we need to find an alternative explanation 
for subrogation which does not risk the jeopardy of indirect enrichment in the 
law of unjust enrichment. 
 

III.    PROPRIETARY REMEDIES 
 
      Should the law of unjust enrichment ever provide proprietary remedies? 
Does subrogation countenance that possibility? 
      To repeat, subrogation is where A steps into B’s shoes to take up B’s rights 
against C. If B’s rights against C provide only personal remedies, then 

                                                             
46 Shanghai Tongji Science and Technology Industrial Co Ltd v Casil Clearing Ltd (2004) 7 HKCFAR 79. This 
is also the better explanation of Relfo Ltd v Varsani [2014] EWCA Civ 360; Investment Trust Companies 
v Revenue and Customs Commissioners [2017] UKSC 29 [48]. 
47 That seems to be the approach in Investment Trust Companies v Revenue and Customs Commissioners 
[2017] UKSC 29. There, A paid VAT to B, who paid it to HMRC. The court held that HMRC were 
not enriched at the expense of A, since B was acting, not as an intermediary, but in their own 
capacity. 
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subrogation will provide only personal remedies.48 Which is to admit that 
subrogation is not necessarily synonymous with proprietary remedies. 
      In Parc, the claimant was subrogated to R’s position of priority over the 
defendant. The court did indicate that this was a personal priority over the 
defendant. The claimant did not gain a first legal charge, good against all the 
world. However, other subrogation cases have not been so cautious. 
      The second in the trio of cases is Bank of Cyprus UK Ltd v Menelaou.49 In that 
case, a bank lent money to parents, secured by a charge on their house. The 
parents later sold their house. Thus the proceeds of sale should have gone to the 
bank to repay the loan. Instead, the parents wanted to use some of that money 
to buy another house for their daughter. The bank said that this was acceptable, 
as long as it got a replacement charge on the daughter’s house. And indeed a 
charge was registered. But the daughter said subsequently that she knew nothing 
of this arrangement, and sought to have the charge cancelled, so that she would 
own the house outright. Because of her ignorance, the charge over her house 
was indeed invalid. But the court provided the bank with a remedy, and 
seemingly a proprietary one. 
      The reasoning was as follows. The daughter was enriched (by getting a house 
she did not pay for). This enrichment was at the expense of the bank, whose 
money made the purchase possible. The unjust factor was either mistake or 
failure of basis (the bank advanced money but did not get the valid security it 
expected in return). The bank could get a proprietary remedy as follows. The 
vendor of the daughter’s house had an unpaid vendor’s lien, covering the period 
between selling the house and being paid for it. The vendor was paid for it, but 
by the bank’s money. Thus the bank’s money paid off the vendor, allowing the 
bank to be subrogated to the vendor’s position, and the lien.50 
      This suggests that subrogation may well provide proprietary remedies after 
all. Indeed, in the third case in the trio, Swynson Ltd v Lowick Rose LLP,51 Lord 
Sumption said that ‘subrogation is a remedy available to give effect to a 
proprietary right or in some cases to a cause of action’.  
      It is hotly contested in academic writing whether or not unjust enrichment 
should yield proprietary remedies. Here are my reasons against proprietary 
remedies: 
      First, it risks conceptual confusion. Property law starts with a thing, and then 
considers what happens when other people interact with it. Whereas unjust 
enrichment starts with a person enriched. It is difficult to see why unjust 

                                                             
48 Filby v Mortgage Express (No 2) Ltd [2004] EWCA Civ 759; Niru Battery Manufacturing Co v Milestone 
Trading Ltd (No 2) [2004] EWCA Civ 487; Re Beppler & Jacobson Ltd [2016] EWHC 20 (Ch). 
49 [2015] UKSC 66. 
50 Lord Carnwarth got to the same result by an alternative route using a Quistclose trust. As to which, 
see Quistclose Investments Ltd v Rolls Razor Ltd [1970] AC 567 (HL). 
51 [2017] UKSC 32 [18]. 
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enrichment could ever have proprietary remedies when it is concerned with 
personal enrichment. 
      Second, recognizing proprietary remedies across the board in unjust 
enrichment would, once again, subvert the insolvency regime.  
      For example, if a claimant loans money, unsecured, to the defendant, who 
fails to repay it, the claimant might well have a cause of action in unjust 
enrichment, the unjust factor being failure of basis (the loan is not repaid), or 
perhaps mistake (as to the debtor’s current solvency). In which case, the claimant 
might well have a personal remedy. If instead they get a proprietary remedy, that 
would convert them into a secured creditor. As Burrows says, that would destroy 
the law of insolvency at a stroke.52 
      Nevertheless, Burrows is perhaps the leading proponent of allowing 
proprietary remedies – but only sometimes. Proprietary restitution, he says, 
should only arise when the unjust factor operates from the beginning of the 
transaction, so that the defendant only ever obtains the property ‘conditionally’. 
(This, he says, will be the case with transactions tainted by mistake or duress.) If 
instead the defendant obtains any property unconditionally, and the injustice 
arises later (for example, the defendant subsequently fails to perform their side 
of the bargain), then no proprietary remedy should be available. This is because, 
in the latter case, the claimant allowed the defendant to obtain the property 
unconditionally, and thereby took the risk of those ‘unjust’ circumstances arising 
later, and of the defendant’s insolvency. The claimant should only be able to get 
a proprietary remedy, Burrows says, and so be treated as if a secured creditor, 
where they have not taken the risk of the defendant’s insolvency.53  
      However, this approach is problematic. Assume, for example, that the 
claimant sells their car to the defendant, but now wants their car back. If the 
claimant seeks to sue in unjust enrichment, they must first set aside the contract 
of sale. Otherwise, for example, the defendant would be able to argue that they 
were not enriched, because they received the car with a matching obligation to 
pay for it (as we discussed above). So in what circumstances might the contract 
of sale be set aside? 
      If the contract is tainted by mistake, the only type of mistake which can set 
aside a contract does so by rendering the contract void. In which case, the 
contract never existed, and title never passed. The defendant did not gain 
‘conditional’ title, but no title at all, which stayed at all times with the claimant. 
The claimant can recover the car, because it remains, and always was, their car.54 
This is a matter of property law. 

                                                             
52 Burrows, The Law of Restitution, 3rd edn (Oxford: Oxford University Press, 2011) 174. 
53 Burrows, The Law of Restitution, 3rd edn (Oxford: Oxford University Press, 2011) 174–179. This 
approach is endorsed in Mitchell and Watterson, Subrogation: Law and Practice (Oxford: Oxford 
University Press, 2007) 213–215. 
54 Cundy v Lindsay (1878) 3 App Cas 459, 466. 
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      If the contract of sale is tainted by duress (not mistake), this renders a 
contract voidable. (So too with misrepresentation, undue influence, and 
unconscionable conduct.) And ‘full’ title does pass. The defendant can deal with 
the car as their own, and even pass full title onto a third party, until the contract 
is rescinded, if at all (it might instead be affirmed). But if the contract is 
rescinded, it is cancelled, both future rights and past rights, as if the contract 
never existed. This reveals and restores an underlying previous state of affairs in 
property. In other words, title re-vests in the transferor, as if it had been there all 
along.55 At least, that is so for common law rescission (e.g. for duress). With 
equitable rescission (e.g. for undue influence or unconscionable conduct), the 
property might now be held on constructive trust.56 But either way, rescinding 
the contract automatically produces a proprietary interest.57 Again, this is a 
matter of property law. 
      An alternative approach in unjust enrichment is redundant, and it is difficult 
to see how it would work anyway. How is the defendant enriched by the 
possession of a car which remains or reverts to being the property of the 
claimant?58  
      The principal argument, from various authors, seems to be that the 
defendant is enriched by the fact of possession: they could use the car; and 
factual possession gives them a legal right to defend that possession, against 
anyone except the true owner.59 However: 
      First, if the defendant does actually use the car, then yes, they might get a 
benefit,60 and that might be something which yields a restitutionary remedy: the 
defendant might have to disgorge their profitable (because free) use of the car by 
paying hire. But (i) this is restitution, not based on unjust enrichment, but on 
equitable or tortious wrongdoing (i.e. interference with another’s property);61 and 
                                                             
55 Car and Universal Finance Co Ltd v Caldwell [1965] 1 QB 525 (CA). 
56 National Crime Agency v Robb [2014] EWHC 4384 (Ch). 
57 Rescission will not re-vest title if, in the interim, a third party has acquired rights, being a good 
faith purchaser for value without notice. But, further proving the dichotomy between property law 
and unjust enrichment, that defence is again only applicable in property law, and is not available 
against a claim in unjust enrichment: Foskett v McKeown [2001] 1 AC 102 (HL) 129. See too: Virgo, 
The Principles of the Law of Restitution, 3rd edn (Oxford: Oxford University Press, 2015) 656. 
58 Swadling, ‘Ignorance and Unjust Enrichment: The Problem of Title’ (2008) 28 OJLS 627. 
59 Mitchell, Mitchell and Watterson, Goff & Jones: The Law of Unjust Enrichment, 9th edn (London: 
Sweet & Maxwell, 2016): [5–32]; Lodder, Enrichment in the Law of Unjust Enrichment and Restitution 
(Oxford: Hart, 2012) 93-95; Edelman and Bant, Unjust Enrichment, 2nd edn (Oxford: Hart, 2016) 58–
59. 
60 However, in Rowland v Divall [1923] 2 KB 500 (CA), a claimant bought a car, and used it, only to 
find that they did not obtain title after all. The court held that there had been a total failure of basis 
sufficient to enable the claimant to recover the purchase price. In other words, the court felt able to 
overlook the use as a benefit, and say that it was title only which really mattered. See too: Barber v 
NWS Bank plc [1996] 1 All ER 906 (CA). 
61 Strand Electric and Engineering Co Ltd v Brisford Entertainments Ltd [1952] 2 QB 246 (CA); Penarth 
Dock Engineering Co Ltd v Pounds [1963] 1 Lloyd’s Rep 359 (QBD); Ministry of Defence v Ashman (1993) 
66 P & CR 195 (CA). 



 
16                                          Exeter Law Review                               [Vol. 44 
 

 

(ii) this is a personal remedy (i.e. money to pay for the use of the car), not a 
proprietary one (i.e. return of the car).  
      Second, as to the legal right to defend possession: (i) the abstract right to 
defend goods in one’s possession is something which the defendant already 
possessed anyway: it is a tortious right we all have. There is no new enrichment 
here. (ii) Gaining a legal right to sue in a specific instance in tort is not 
necessarily an enrichment either. For example, a person is surely not enriched by 
their neighbour’s nuisance, even though they can now sue. (iii) It is difficult to 
see why a defendant would incur the cost of defending possession if they were 
not going to use the car – which simply takes us back to the point that use is 
different from mere (unused) possession. (iv) Grantham and Rickett suggest that 
any tortious right to defend possession is anyway cancelled out (so no 
enrichment) by the tortious liability to return possession to the true owner.62 
      At which point, once again, how is the defendant enriched by the mere 
unused possession of something which is the claimant’s property? To press the 
point further, imagine that the claimant parks their car on the defendant’s 
property, and the defendant does not know. Surely the defendant is not enriched 
by the mere (unused) presence of the car on their property. 
      Let us summarise the argument of this section so far: 
      Proprietary remedies in the law of unjust enrichment would be a bad thing. 
They are conceptually incompatible, because property law starts with a thing, 
whereas unjust enrichment starts with a person enriched. And they risk 
subverting the insolvency regime, by converting unsecured creditors into secured 
creditors through a personal cause of action. Further, they are not needed. This 
is because, when a transaction which transfers property is tainted, and so void or 
rescinded, property law already provides a proprietary remedy, by re-vesting title 
in the claimant. Which makes it redundant to seek the same outcome in unjust 
enrichment. Further still, with title re-vested, a defendant is anyway not enriched 
by the mere receipt (without title or use) of another’s property. 
      Virgo says that no case has recognised that unjust enrichment gives rise to 
proprietary remedies. Instead, he says, unjust enrichment only leads to personal 
remedies.63 This is also the tidier view.64 It aligns the denial of proprietary 
remedies with the denial that tracing has anything to do with unjust 
enrichment.65 And it is consistent with the dichotomy, noted above, that 

                                                             
62 Grantham and Rickett, Enrichment and Restitution in New Zealand (Oxford: Hart, 2000) 40, 272–274. 
And again, see Rowland v Divall [1923] 2 KB 500 (CA). 
63 Virgo, The Principles of the Law of Restitution, 3rd edn (Oxford: Oxford University Press, 2015) 9, 11–
12, 15–16, 559–560. 
64 Hong Kong case law also denies any proprietary remedy: Top One International (China) Property 
Group Co Ltd v Top One Property Group Ltd [2011] HKCU 1745 (CFI) [63]; Sacmi Cooperative Meccanici 
Imola v Tam Chi Kok [2005] HKCU 392 (CFI) [62]. 
65 Foskett v McKeown [2001] 1 AC 102 (HL); Armstrong DLW GmbH v Winnington Networks Ltd [2012] 
EWHC 10 (Ch) [95]. 
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leapfrogging is not available in the law of unjust enrichment, but might be 
available in property law. 
      And yet cases like Menelaou raise the spectre of proprietary remedies being 
available after all. Once more, if we support the outcome in cases like Menelaou, 
then we need to explain subrogation on a basis which avoids allowing 
proprietary remedies into the law of unjust enrichment. 
      However, before me move on, there is one final phenomenon which we 
need to address in this section: the constructive trust. 
 

A. Constructive trusts and unjust enrichment 
 
      There is some suggestion in the case law that circumstances giving rise to a 
claim in unjust enrichment can lead to the proprietary remedy of a constructive 
trust.  
      In Allcard v Skinner,66 the claimant made gifts to her mother superior when 
she became an initiate. When she later left the order, she sought to recover her 
gifts. The court said that she had left it too late; the gifts had been affirmed. But 
the court seemed to assume that, otherwise, the gifts would have been clothed 
with a constructive trust. 
      The case of Allcard v Skinner is often taken as supportive of the notion that a 
claimant can obtain a restitutionary remedy, in principle, by pleading undue 
influence. Unjust enrichment was not a recognised cause of action when that 
case was decided, but if the facts were to repeat, then it does seem that such a 
claimant could recover a personal restitutionary remedy (i.e. money to repay the 
value of the gifts). So where does the constructive trust come from? 
      The constructive trust arises because the facts of that case otherwise fit a 
well-entrenched principle of equity: where a gift is received by someone, to their 
personal advantage, who stands in a fiduciary relationship of influence as regards 
the donor, the recipient holds the gift on constructive trust.67 It is not the cause 
of action in unjust enrichment which gives rise to the constructive trust. Rather, 
the constructive trust is a remedy provided for an equitable wrong. A claimant in 
a similar position to Allcard v Skinner has a choice between suing in unjust 
enrichment or claiming a constructive trust in equity. 
      Given that undue influence requires the defendant to hold a position of trust 
and confidence over the claimant, it may well be that, in many cases of undue 
influence, the alternative remedy of constructive trust is available. But it does not 
follow that a constructive trust will arise in respect of every other unjust factor. 
After all, mistake, duress, and failure of basis are all possible without the 
defendant being in a fiduciary position. 
                                                             
66 (1887) LR 36 Ch D 145. 
67 Re Biss [1903] 2 Ch 40, 58; Martin, Modern Equity, 19th edn (London: Sweet & Maxwell, 2012) 
[12–009]; Virgo, The Principles of the Law of Restitution, 3rd edn (Oxford: Oxford University Press, 
2015) 502–504. 
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      And yet, in Chase Manhattan Bank NA v Israel-British Bank (London) Ltd,68 it 
was held that money paid by mistake from one bank to another was also held on 
constructive trust, even though the recipient bank stood in no fiduciary 
relationship to the transferor. 
      However, that result was subsequently explained as follows. In Westdeutsche 
Landesbank Girozentrale v Islington LBC,69 Lord Wilberforce said that the 
constructive trust arose as a result of it being unconscionable for the recipient 
bank to retain the second payment once it realized the mistake. In other words, 
the constructive trust did not arise to reverse any unjust enrichment. Rather, it 
arose in response to a separate equitable wrong of unconscionable retention.70  
      In short, a given set of facts might give rise to a claim in unjust enrichment 
for a personal restitutionary remedy, or to an equitable wrong which yields a 
constructive trust. They are alternative causes of action arising from the same 
facts. We should not blur them. Constructive trusts are not available in unjust 
enrichment. Which is a good thing, because of the problems which proprietary 
remedies would cause in the law of unjust enrichment. 
 

IV.    EXPLAINING SUBROGATION 
 
      In Australia, unjust enrichment has not been accepted as a cause of action, 
and has been rejected as an explanation for subrogation. Rather, subrogation is 
‘applicable to a variety of circumstances’, governed by well-settled equitable 
principles, without any ‘need of the imposition of the top-down reasoning which 
is characteristic of some all-embracing theories of unjust enrichment’.71 We have 
already noted, in section 1 above, how subrogation might arise in different 
circumstances and upon different rationales. 
      Tettenborn also has reservations about whether subrogation should be part 
of the law of unjust enrichment.72 Lord Carnwarth in Menelaou was ‘less 
convinced’ that subrogation ought to be explained through the prism of unjust 
enrichment, rather than property law.73 Lord Neuberger expressed similar 
sentiments.74

                                                             
68 [1981] Ch 105. 
69 [1996] AC 669, 715. 
70 Glister and Lee, Modern Equity, 20th edn (London: Sweet & Maxwell, 2015) [26–011]; Virgo, The 
Principles of the Law of Restitution, 3rd edn (Oxford: Oxford University Press, 2015) 598-600. On the 
availability of a Westdeutsche constructive trust, see: Chan Lap Kit v Yushun Technology Ltd (DCCJ 
130/2016) [2017] HKCU 212 (DC). It may be that, on a given set of facts, a claimant enjoys a 
choice between a claim in unjust enrichment, or a Westdeutsche constructive trust (just as undue 
influence can lead to a choice of claims) – see: Guaranty Bank and Trust Co v Zzzik Inc Ltd (HCA 
1139/2016) [2016] HKCU 1679 (CFI). 
71 Bofinger v Kingsway Group Ltd [2009] HCA 44 [90]. 
72 Tettenborn, Law of Restitution in England and Ireland, 3rd edn (London: Cavendish, 2002) 63–64. 
73 [2015] UKSC 66 [108]. 
74 [2015] UKSC 66 [100] and following. 
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      Virgo suggests that subrogation vindicates the claimant’s equitable property 
rights.75 But Virgo also says that subrogation arises when the ability to trace has 
been lost. In which case, it seems odd to characterise subrogation as vindicating 
the claimant’s equitable rights, when those have been lost – and by subrogating 
the claimant to someone else’s rights. 
      Instead, Palmer says that subrogation creates new equitable rights.76 She says 
that this is equity giving effect to the intention of the property owner to grant 
the claimant a proprietary interest. Where that intention is not realised – for 
example, because some additional formality has not been complied with – then 
equity steps in, because it treats as done that which ought to be done.  
      However, this explanation does not easily fit the facts. In Parc, it was H who 
made the promise, but Parc against whom the debt was secured, with a priority 
over the defendant. In Menelaou, it was the parents who made the promise, but 
the daughter against whom the lien was effected. Certainly the daughter never 
intended the claimant to have a charge over her property. That was precisely why 
the registered charge was removed. 
      So cases like Parc and Menelaou still need to be explained on an alternative 
basis. My suggestion is this. What we are actually observing in those sort of cases 
is the equitable remedy of specific performance, but in a multi-party (rather than 
two-party) situation. 
      Specific performance is also an equitable remedy, whereby the court orders 
the party in default to perform their contract as promised. This is how it is 
described in Chitty on Contracts:77 
 

The historical foundation of the equitable jurisdiction to order 
specific performance of a contract is that the claimant cannot 
obtain a sufficient remedy by the common law judgment for 
damages.78 Hence the traditional view was that specific 
performance would not be ordered where damages were an 
‘adequate’ remedy.79 …Later again, the courts have asked 
whether specific performance was the most appropriate remedy 
in the circumstances of each case,80 and whether specific 

                                                             
75 Virgo, The Principles of the Law of Restitution, 3rd edn (Oxford: Oxford University Press, 2015) 638–
639. Watterson too considers the possibility of a property law approach, but ultimately rejects it: 
Watterson, ‘Subrogation’, in Virgo and Worthington (eds), Commercial Remedies: Resolving Controversies 
(Cambridge: Cambridge University Press, 2017) 455–457. 
76 Palmer, ‘Unjust Enrichment, Proprietary Subrogation and Unsatisfactory Explanations’ (2016) 28 
Singapore Academy of Law Journal 955. 
77 Chitty on Contracts, 32nd edn (London: Sweet & Maxwell, 2016) [27–005]. Footnotes in the 
quotation have been streamlined to give the leading case only. This paragraph in Chitty was endorsed 
in Araci v Fallon [2011] EWCA Civ 668 [42]. 
78 Harnett v Yielding (1805) 2 Sch & Lef 549, 553. 
79 Co-operative Insurance Society Ltd v Argyll Stores (Holdings) Ltd [1998] AC 1 (HL) 11. 
80 Beswick v Beswick [1968] AC 58 (HL), 88, 90-91, 102. 
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performance will ‘do more perfect and complete justice than an 
award of damages’.81 The point was well put in a case in which 
an interim injunction was sought: ‘The standard question… 
“Are damages an adequate remedy?” might perhaps, in the light 
of the authorities in recent years, be rewritten: “Is it just, in all 
the circumstances, that a plaintiff should be confined to his 
remedy in damages?”.’82 

 
It is interesting to note that, in Canada, it has been said that subrogation is a 
discretionary remedy, not available where the claimant has other appropriate 
remedies.83 This suggests a further similarity between subrogation and specific 
performance. Palmer also acknowledges the ‘analogy’ with specific performance 
for breach of contract.84 And Watterson, while he subscribes to the theory that 
subrogation is a function of unjust enrichment, nevertheless rejects the notion 
that subrogation is an entitlement which arises as of right. He says that the 
defendant incurs a liability to be subjected to subrogation ‘if this is needed’.85 
This too hints at parallels with specific performance, which tends to be ordered 
when other remedies are inadequate. 
      How does a specific performance analysis work in cases like Parc and 
Menelaou? 
      In Parc, the claimant was promised by H repayment by Parc in priority over 
the defendant. But H did not fulfil the promise. Specific performance would, in 
effect, make good on H’s promise, and provide the claimant with priority over 
the defendant after all.  
      In Menelaou, the bank was promised by the parents a charge over the 
daughter’s house. The attempt to charge the house was not successful. Again, 
specific performance would, in effect, make good on the parents’ promise, and 
attach the house as security for the loan. 
      Specific performance is ordinarily a two party phenomenon. It might be 
available in three party cases, where X compels Y to perform the X / Y contract 
in order to benefit Z.86 But more problematic is where performance of the X / 
Y contract has the potential to negatively impact Z. In Parc, it was H’s promise, 
but fulfilling it had an impact on the defendant creditor. In Menelaou, it was the 
parents’ promise, but fulfilling it affected the daughter. Subrogation avoids these 
negative consequences, as follows. 

                                                             
81 Tito v Waddell (No.2) [1977] Ch 106 (ChD) 322. 
82 Evans Marshall & Co Ltd v Bertola SA [1973] 1 WLR 349 (CA) 379. 
83 Armatage Motors Ltd v Royal Trust Corp of Canada [1997] OJ No 3259 (Ontario CA), [22]–[23], [33]. 
84 Palmer, ‘Unjust Enrichment, Proprietary Subrogation and Unsatisfactory Explanations’ (2016) 28 
Singapore Academy of Law Journal 955 [56]. 
85 Watterson, ‘Modelling Subrogation as an Equitable Remedy’ (2016) 2 Can J Comp & Contemp L 
609. 
86 Beswick v Beswick [1968] AC 58 (HL). 
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      Subrogation looks at the picture before the broken promise. In Parc, the 
defendant’s debt was a second legal charge, subordinate to R’s first legal charge. 
In Menelaou, there was a time when the daughter’s house was subject to the 
unpaid vendor’s lien. If the claimant can replace R or the unpaid vendor, then 
the picture after specific performance is structurally unchanged. The defendant 
still has a second legal charge. The daughter’s house is still subject to a lien. They 
are no worse off. They are unaffected. Further, by allowing the claimant to 
replace R or the unpaid vendor, the claimant’s expectations are fulfilled, by 
obtaining priority as H promised, or securing the loan against the house as the 
parents promised. 
      Thus subrogation does two things at once. (1) It looks for a position to 
which a claimant can be subrogated, which would fulfil the claimant’s 
expectations by providing it with what it had been promised by its counter-party. 
(2) At the same time, by slotting the claimant into that other position, the overall 
picture remains structurally undisturbed, so that third parties are unaffected.  
      Further, these two events are causatively related: the vacation of the slot (for 
the claimant to assume) is attributable to the claimant’s performance of its side 
of the contract; taking up that slot provides the claimant with the expected 
counter-performance. 
      This explanation finds support in an alternative reading of the final case in 
the trio, Swynson Ltd v Lowick Rose LLP.87  
      As for the facts, Co 1 made a loan to Co 2 to enable it to buy Co 3. But first, 
Co 1 and Co 2 instructed the defendant accountants to report on Co 3’s financial 
position. The defendant failed to notice problems with Co 3’s finances. So when 
Co 2 bought Co 3, it was not the anticipated success, and Co 2 was unable to pay 
back the loan to Co 1. So the claimant, the owner of Co 1, made a personal loan 
to Co 2, which Co 2 had to use to repay Co 1. This was done because it 
produced certain fiscal benefits for Co 1. Co 1 sought to sue the defendant 
accountants. The defendant conceded liability, but denied causing any loss, 
because, in the end, Co 2 had repaid the loan to Co 1. So the claimant sought to 
be subrogated to Co 1’s position. This was rejected by the court. 
      Now, it is true that Swynson purported to acknowledge that subrogation was a 
function of the law of unjust enrichment. But subrogation was denied. And hints 
at an alternative approach can be found. For example, Lord Sumption, for the 
majority, said that subrogation ‘operates to specifically enforce [the claimant’s] 
defeated expectation’.88 Lord Mance said that ‘subrogation can redress the 
position where a claimant has bargained for a benefit which does not materialise, 
by putting the claimant in the position which he expected’.89  

                                                             
87 [2017] UKSC 32. 
88 [2017] UKSC 32 [30]. 
89 [2017] UKSC 32 [86]. 
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      Further, it is notable that Lord Mance and Lord Neuberger both accepted 
that the claimant in Swynson was acting under a mistake. (The claimant thought 
that, by providing his loan to Co 2, to repay Co 1, this would not affect the 
ultimate liability of the defendant to pay.) Nevertheless, they both said that this 
was insufficient to provide a subrogation remedy. This was because the claimant 
got what he bargained for in the loan transaction: repayment by Co 2 of the loan 
from Co 1; and a separate debt from Co 2 to the claimant, secured by fixed and 
floating charges over Co 2’s assets. Thus there was no defeated contractual 
expectation. (Lord Sumption also highlighted the difference between a defeated 
expectation, and mistake.) 
      Now, there is no doubt that mistake is a recognised unjust factor which gives 
rise to claims in unjust enrichment. And there was admittedly a mistake in 
Swynson. Yet subrogation was still denied. Which suggests that a claim in unjust 
enrichment does not ground subrogation. Instead, Swynson explains that 
subrogation was refused because there was no defeated contractual expectation. 
And that is consistent with subrogation being an aspect of contractual specific 
performance: no subrogation, because the claimant got what they contractually 
bargained for. (Whereas in contrast, both Parc and Menelaou were cases of 
defeated expectations.) 
 

CONCLUSION 
 
      One prominent theory is that subrogation arises to reverse unjust 
enrichment. A closer inspection suggests that subrogation arises in a variety of 
circumstances upon a variety of rationales. But might one of them be based on 
unjust enrichment? A trio of cases in the House of Lords and Supreme Court 
seem to suggest as much. The context is so-called subrogation to extinguished 
rights. It is where C pays D’s creditor, thereby discharging D’s obligation to the 
creditor. This is said to enrich D, at the expense of C, who has a direct claim 
against D in unjust enrichment. This direct claim can be supplemented by 
subrogation to the creditor’s rights. 
      However, viewing subrogation this way creates conceptual difficulties. First, 
subrogation is admittedly only invoked when better than the direct claim, which 
surely cannot be. How can the self-same cause of action reverse an unjust 
enrichment in the direct claim, and in the indirect claim reverse it and then some? 
How can a claim in unjust enrichment do more than reverse an unjust 
enrichment? Second, subrogation is not an alternative remedy for the direct claim, 
but rather gives C access to the creditor’s rights, which are still to be enforced. In 
other words, successfully pleading an underlying cause of action in unjust 
enrichment results in no remedy, but merely access to a different cause of action, 
which still needs to be made out in turn. This is highly unorthodox, that a 
successful cause of action gives no remedy, but merely a second bite of a 
different cherry. 
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      Further, seeing subrogation as a function of unjust enrichment creates 
incoherence for the law of unjust enrichment, in two ways: 
      First, the subrogation cases are explicit that indirect enrichment might 
suffice. But indirect enrichment distorts the concept of ‘at the expense of’, 
whose role in unjust enrichment is akin to privity or proximity or remoteness in 
tort and contract. In so doing, it opens the possibility of leapfrogging, that is, 
where A leapfrogs B to sue C. That in turn is bad because it exposes a would-be 
defendant (here C) to the possibility of double liability (to A in unjust 
enrichment, and to B in contract), and because it risks subverting the insolvency 
regime. Fortunately, a proper understanding reveals that leapfrogging, and 
indirect enrichment, are already precluded in unjust enrichment, through 
principles internal to the law of unjust enrichment. So if subrogation is 
dependent on indirect enrichment, and indirect enrichment is incompatible with 
the underlying principles of unjust enrichment, then subrogation in such cases 
must be explained on an alternative basis. 
      Second, the subrogation cases raise the possibility of proprietary remedies. 
These are otherwise not available in unjust enrichment. (In particular, cases 
giving rise to constructive trusts can be explained as founded upon equitable 
wrongs.) And indeed, proprietary remedies should not be available. They sit ill 
conceptually with unjust enrichment’s focus on the personal enrichment of a 
defendant. And again they risk subverting the insolvency regime. Nor are they 
needed. Title which has not been transferred can be vindicated in property law. 
And when title has been transferred, a tainted contract can be rescinded, 
restoring the previous state of affairs, and re-vesting title, making any proprietary 
claim in unjust enrichment redundant. And not just redundant, but conceptually 
impossible, since a defendant is not enriched by the mere receipt (without title or 
use) of another’s property. And yet the subrogation cases risk upsetting this 
order. 
      If subrogation is not part of the law of unjust enrichment, then its results can 
be preserved, but without the damage. Subrogation, at least in that trio of cases, 
can be explained on an alternative basis. What we see there is the application of a 
similar equitable remedy, namely specific performance – but unusually in multi-
party (rather than two-party) situations.  
      Specific performance is usually a two party remedy. When third parties are 
involved, any solution needs to provide the claimant with what they were 
promised, without negatively impacting on third parties not privy to that 
promise. Subrogation achieves just that: 
      Subrogation looks for a position to which a claimant can be subrogated. This 
position will have been vacated as a result of the claimant’s performance of its 
side of the contract. This position will also fulfil the claimant’s expectations of 
counter-performance, by providing it with what it had been promised by its 
counter-party. And by slotting the claimant into that position, the overall picture 
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after specific performance remains structurally undisturbed compared to the 
picture before specific performance, so that third parties are unaffected.  
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      In England, the civil justice system is undergoing a fundamental transformation: due to 
austerity policies, dispute resolution is being increasingly privatised and civil trials are “vanishing”. 
How can the role and functions of judicial adjudication be protected in this scenario? This brief 
article aims at addressing this issue. I will first proceed by identifying the purposes of the public 
adjudication. Then, after having considered what I call the ‘public’ element in private dispute 
resolution, I will advance and justify a proposal for a renewed role for courts. By considering recent 
developments in the English case law, I will (quite provocatively) argue that ADR should be 
mandatory and should be the normal modality to solve private disputes, while judges should decide 
cases only under certain circumstances. Overall, in this article I aim to offer some talking points 
for further discussion on the impact of ADR in England and to stimulate afresh theoretical debate 
over the rarely-evaluated implications of the privatisation of civil justice. 

 
 

INTRODUCTION 
 
This article is concerned with what I believe to be one of the most significant 

legal revolutions of our days, that is the ‘privatisation’ of civil justice or – as some 
                                                             
* The following paper builds on some reflections I presented at the 107th Conference of the Society 
of Legal Scholars ‘Legislation and Role of the Judiciary’, held in Oxford, St. Catherine College, Oxford 
University (5-6 September 2016). In this article I further develop some ideas I previously expressed 
in my article ‘Private Law in the Age of the Vanishing Trial’ in K. Barker, K. Fairweather, R. Grantham 
(eds) Private Law in the 21st Century (Hart Publisher, Oxford, 2017) 547 that followed my presentation 
at the Conference ‘Private Law in the 21st Century’ hosted by the Australian Centre of Private Law 
in the TC Beirne School of Law, The University of Queensland, Brisbane, Australia, on 14-15 
December 2015. 
† Postdoctoral Research Fellow in Comparative Civil Justice, University of Turin, School of Law 
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scholars more colourfully say – the ‘vanishing’ of civil trials.1 Not only disputes 
are increasingly resolved prior to formal adjudication through mediation, 
negotiation or other out-of-court mechanisms, but fewer and fewer private law 
cases are coming to judges’ desks. While this revolution is occurring in many 
jurisdictions around the world, public civil processes are mostly disappearing in 
common law jurisdictions, and particularly in England and Wales – especially after 
the so-called ‘Woolf and Jackson reforms’ (that took effect respectively in 1999 
and in 2013), whose overriding objectives were avoiding litigation and promoting 
settlement between parties in dispute.2 According to recent data, for example, 
from 2006 to 2011, there has been a 24 percent decline in the total number of 
proceedings issued by the Queen’s Bench Division of the High Court, and a 26 
percent decline in the Chancery Division. County Courts as well are experiencing 
the same downward trend.3 Even more startlingly, in the United States during the 
1930s, about 20 percent of federal civil cases went to trial, and by 2012 the number 
sunk to 1.2, and this decrease has affected state courts too.4 

Although the ADR revolution has been investigated from a wide array of 
perspectives, it has not sufficiently been interrogated from the point of view of its 
implications for the legal system considered in its entirety. Yet, the privatisation 
of the civil justice system raises some important questions that concern every 
system ruled by law: could we simply get rid harmlessly of a public, State-run system 
of adjudicating private disputes? Can private settlements purely replace the 
authoritative statements of rights, duties and obligations by judges? What 
consequences, if any, are there for the law and the legal order as we know it? 

Before even attempting to respond to these questions, it seems necessary to 
investigate what is, or are, the purpose(s) of public adjudication in ruled-by-law 
societies. More specifically, as I will argue, a certain amount of court litigation, and 
thus adjudication by judges, is not only a positive thing, but an essential one (a) to 
ensure the orderly and coherent development of legal rules and (b) to provide 
guidance for future actions (and deterring wrongful behaviour). If those are the 
core functions, or purposes, of legal adjudication, I think that the real issue at stake 

                                                             
1 Professor Dame Hazel Genn, Judging Civil Justice (Cambridge University Press, 2009) and by the 
same scholar ‘Why The Privatisation of Civil Justice is a Rule of Law Issue,’ (2012) 36th F.A. Mann 
Lecture (available at https://www.ucl.ac.uk/laws/sites/laws/files/36th-f-a-mann-lecture-19.11.12-
professor-hazel-genn.pdf). See also Robert Dingwall, Emilie Cloatre, ‘Vanishing Trials: an English 
Perspective’ (2006) 1 Journal of Dispute Resolution 51. This topic has initially been investigated by 
United States scholars. See e.g. the entire special issue of the Journal of Empirical Legal Studies, 
titled ‘The Vanishing Trial’, 2004. See also P L Murray, ‘Privatization of Civil Justice’ (2007) 15 
Willamette Journal of International Law and Dispute Resolution 133. 
2 John Sorabji, English Civil Justice after the Woolf and Jackson Reforms: A Critical Analysis (Cambridge 
University Press 2014). See also David Neuberger, ‘A New Approach to Justice: From Woolf to 
Jackson’ in G. Meggitt (eds), Civil Justice Reform – What has it Achieved? (Sweet & Maxwell, 2010).  
3 Genn (n 1). 
4 John Langbein, ‘The Disappearance of Civil Trial in the United States’ (2012) 122 Yale Law Journal 
522. 
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here is how to guarantee – in our age of austerity and in today’s economic climate 
- the overall ‘sustainability’ of a system of judicial adjudication as to ensure it serves 
society at large. In economic terms: adjudication by courts is at once a public good 
and a limited resource, and as such it must be allocated properly.  

This concern is deeply felt. As Lord Woolf stressed in his final report of the 
civil justice system, in order to “preserve access to justice for all users of the 
system, it is necessary to ensure that individual users do not use more of the 
system’s resources than their case requires. This means that the court must 
consider the effect of their choice on other users of the system”.7 Cost-benefit 
analysis plays then a great role in the civil justice system too. 

The key question here is: how cases could (and should) be selected, as to 
guarantee that only the most relevant or the most “deserving” ones will reach the 
adjudicative stage and possess, therefore, a full precedential potential? Which ones, 
conversely, should be left to be decided out of courts by private decision-makers 
(arbitrators, mediators, and the like)? And most importantly, what does it even 
mean, for a legal case, to be “more deserving” to be publicly decided than another 
one? As Professor Carrie Menkel-Meadow put it bluntly: “the more fruitful inquiry 
is to ask under what circumstances adjudication is more appropriate than 
settlement, or vice-versa. In short, when settlement?”8 

One way to solve this problem would be to establish some forms of 
monetary thresholds, as to make sure that only claims that worth more than a 
certain amount of money will be decided by public, full-time judges, while lower 
claims are left to be decided in other venues. Lord Justice Briggs’ recent proposal 
must be read against this ideological backdrop. In his Final Report on the Civil 
Courts Structure Review (27 July 2016) he proposed to create an online court for 
claim with an amount in controversy less than £25,000, that has conciliation and 
case-management by “case officers” (who are obviously not judges) as its 
distinctive features.9  

Critically speaking, I am very sceptical of this line of reasoning. Indeed, even 
in low value civil claims there may be some important or complex legal questions 

                                                             
7 Lord Harry Woolf, Access to Justice: Final Report to the Lord Chancellor on the Civil Justice System in England 
and Wales (London 1996), 24. 
8 Carrie Menkel-Meadow, ‘For and Against Settlement: Uses and Abuses of the Mandatory Settlement 
Conference’ (1985) 33 University of California Los Angeles Law Review 485, 498. 
9 Available at https://www.judiciary.gov.uk/civil-courts-structure-review/civil-courts-structure-
review-ccsr-final-report-published/. For an earlier project, see the Online Dispute Resolution for Low 
Value Claims from the Civil Justice Council Online Dispute Resolution Advisory Group, available at 
https://www.judiciary.gov.uk/wp-content/uploads/2015/02/Online-Dispute-Resolution-Final-
Web-Version1.pdf. On the growing impact of technology on dispute resolution and the ODR (online 
dispute resolution) mechanisms, see the Birkenhead lecture delivered by Professor Hazel Genn, Online 
Courts and the Future of Justice (Gray’s Inn, 16 October 2017) available at 
https://www.ucl.ac.uk/laws/sites/laws/files/birkenhead_lecture_2017_professor_dame_hazel_gen
n_final_version.pdf. 
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that merit to be discussed and resolved publicly for the benefit of the legal 
community, while conversely there is no guarantee that a claim involving a large 
amount of money possesses per se those features. 

For my part, therefore, I believe that another solution is possible. In this 
article, I attempt to advance a provocative argument. By taking into account recent 
developments in the English case law (and distancing myself from the common 
view), I argue, quite paradoxically, that in order to defend and preserve the core 
functions of civil trials, ADR should be mandatory and the normal modality to 
solve private disputes. Conversely, public courts should decide cases only when 
appropriate, i.e. when the case at stake offers an opportunity (a) to revise the existing 
law or create a new rule or (b) to further clarify the meaning of a certain rule in a 
specific circumstance and thus deterring future wrongful behaviour under those 
specific circumstances. From a theoretical viewpoint, this view entails, among 
other things,10 a reconceptualisation of the notion of access to court, understood 
not as an unfettered right, but as a conditioned one, as long as it is permitted by 
the courts themselves, according to the above-mentioned criteria.  

My article will unfold as follows. In the first part, I will lay down the present 
situation, stressing its deep significance for our legal systems. In part II, I will 
proceed by identifying the purposes of the public adjudicative function of judges 
when deciding civil cases. Then, after having considered what I call the ‘public’ 
element in private dispute resolution, I will advance and justify my proposal for a 
renewed role for courts. 

Overall, I hope in this article to offer some talking points for further 
discussion on the impact of ADR within common law legal orders and to provoke 
and stimulate afresh theoretical debate over the rarely-evaluated implications of 
the privatisation of civil justice. 

 
I. THE PRIVATISATION OF CIVIL JUSTICE AND ITS SIGNIFICANCE 

 
The reasons for the astonishing growth of ADR devices and the consequent 

decline of public adjudication in civil matters have been the subject of intense 
academic debate. The origins of this paradigmatic shift are well-rooted in the 
ground of dominant, ideological discourses. Since the mid-end of 1980s public 
trials have been commonly said to be costly, time-consuming, emotionally stressful 
and ultimately unsatisfactory, while ADR mechanisms (arbitration, mediation, 
negotiation, collaborative law, and the like) have been promoted and encouraged 
as a cure, or “panacea”, for whatever disease the court system was suffering 

                                                             
10 The de-formalisation of justice through private processes inevitably changes not only the quantity, 
but also the quality and the nature of justice that is provided. See Debbie De Girolamo, ‘Sen, Justice 
and the Private Realm of Dispute Resolution’ (2017) International Journal of Law in Context 
(accessed online). Before, David Luban, ‘Quality of Justice’ (1988) 66 Denver University Law Review 
381, 402. 
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from.11 The narrative according to which out-of-court instruments are more 
desirable than authoritative judicial determinations has been readily endorsed by 
policy-makers and governments. Thus, mediation, negotiation and collaborative 
practices more generally have been promoted through various waves of legal 
reforms having the clear (although often unsaid) purpose of diverting disputes 
away from courtrooms and placing them outside the public sphere.12  

Moreover, effective from the austerity-induced public spending cuts in our 
post-crisis world, this narrative is vital more than ever.13   

From a purely empirical viewpoint, I am persuaded that this phenomenon 
should be contextualised in a broader framework, and should be understood as 
the product of the current ‘failing faith’ not only in legal procedures in solving our 
problems, but also in the law more generally, and even in the State as an institution. 
As the Italian legal scholar Nicola Picardi pointed out, the ongoing crisis of the 
State’s monopoly in resolving disputes is first and foremost a consequence of the 
larger crisis of the State itself.14 It reflects a much profound turn from, or even 
against, law and formal legality towards more informal, flexible and participative 
devices. It is, thus, no coincidence that the legal thinkers who have dealt with the 
“vanishing trial” phenomenon link it to the end of “legal centralism”15 and speak 
of an “erosion’ of substantive law,16 “erasure” of rights”17 and, in rather 
apocalyptic terms, of the “end” of law.18 

This change seems hardly reversible. The outsourcing of the resolution of 
private disputes is nothing but another instance of the numerous devolutions of 
State responsibility to private actors, caused by the adoption of neoliberal policies, 
and there are no signs that the trend towards further privatisation of services will 
move backwards.19 Legal thinkers and lawmakers should then understand this 
                                                             
11 I steal this word from Harry T Edwards, ‘Alternative Dispute Resolution: Panacea or Anathema?’ 
(1986) 99 Harvard Law Review 668. 
12 David Luban, ‘Settlement and the Erosion of Public Realm’ (1995) 83 Georgetown Law Journal 
2619. 
13 John Sorabji, ‘Austerity’s Effect on English Civil Justice’ (2015) Erasmus Law Review (accessed 
online). For a more general discourse, see Husnain Nasim, ‘Economic Austerity, Human Rights and 
Judicial Deference: A Case for a More Rigorous Judicial Role’ (2016) 1 London School of Economics 
Law Review 32. 
14 Nicola Picardi, La giurisdizione all’alba del terzo millennio (Milan 2007). For wider considerations on 
this issue, see also F Carpi, ‘La metamorfosi del monopolio statale sulla giurisdizione’ (2016) Rivista 
Trimestrale di Diritto e Procedura Civile 811. 
15 Marc Galanter, ‘The Turn Against Law: The Recoil Against Expanding Accountability’ (2002) 81 
Texas Law Review 285.  
16 J Maria Glover, ‘Disappearing Claims and the Erosion of Substantive Law’ (2015) 124 The Yale 
Law Journal 3052. 
17 Judith Resnick, ‘Diffusing Disputes: The Public in the Private of Arbitration, the Private in Courts, 
and the Erasure of Rights’ (2015) 124 The Yale Law Journal 2804. 
18 Debra Lyn Bassett, R Perschbacher, ‘The End of Law’ (2004) 84 Boston University Law Review 1. 
19 For a discussion see John Gardner, ‘The Evil of Privatization’, unpublished, but available on 
www.ssrn.com. See also A J Cohen, ‘Dispute Systems Design, Neoliberalism, and the Problem of 
Scale’, (2009) 14 Harvard Negotiation Law Review 51. 
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state of affairs, its implications and try to understand how to overcome and fix, if 
possible, its main pitfalls and unintended negative consequences.  

In the words of Sir Ernest Ryder: 
 

“Austerity, the product of the 2007-2008 financial crisis, provides a 
basis upon which we have had to scrutinise the ways in which we 
secure the rule of law and the citizen’s access to justice as part of 
that. It provides the spur to rethink our approach from first 
principles. As such we should not see austerity as the driver of 
reform. It is not a question of cutting our cloth. It is a question of 
austerity forcing us to do what it took fifty years of failure in the 
1800s to do: look at our systems, our procedures, our courts and 
tribunals, and ask whether they are the best they can be, and if not 
how they can be improved.”20 

 
II. THE FUNCTIONS OF CIVIL ADJUDICATION 

 
A. Adjudication and Legal Evolution 

 
Before turning to this issue, I start by briefly examining what are, from a 

theoretical viewpoint, the general purposes of a system of public adjudication of 
civil disputes.  

As I argued elsewhere,21 as a matter of general fact, two closely-linked, 
essential functions of civil courts can be identified. Firstly, the pronouncements 
of judges enable the law not only to evolve, but to do so in a coherent and 
consistent manner. Secondly, previously-issued judicial determinations allow 
potential claimants to fully understand in advance (that is before going before a 
court of law) the current state of the law and therefore their rights and obligations. 

My first argument – which I associate, for example, with Professor Hazel 
Genn in England,22 and Professors Owen Fiss23 and Judith Resnick24 in the United 
States – is that a legal system in which every private dispute would be resolved by 

                                                             
20 The Rt. Hon. Sir Ernest Ryder, ‘The Modernisation of Access to Justice in Times of Austerity', 5th 
Annual Ryder Lecture: the University of Bolton (3 March 2016) available at 
https://www.judiciary.gov.uk/wp-content/uploads/2016/03/20160303-ryder-lecture2.pdf, point 5.  
21 Carlo Vittorio Giabardo, ‘Private Law in the Age of the Vanishing Trial’ in K Barker, K. Fairweather 
and R. Grantham (eds) Private Law in the 21st Century (Hart Publisher, Oxford 2017) 547, 551. 
22 Genn (n 1) 18. See also Hazel Genn, ‘What Is Civil Justice For? Reform, ADR and Access to Justice’ 
(2012) 24 Yale Journal of Law and Humanities 397. 
23 Owen Fiss, ‘Against Settlement’ (1984) 93 The Yale Law Journal 1073. For a more balanced 
assessment of those views, cfr. A J Cohen, ‘Against Settlement: Twenty-Five Years Later Revisiting 
against Settlement: Some Reflections on Dispute Resolution and Public Values’ (2009) 78 Fordham 
Law Review 1143. 
24 Judith Resnik, ‘Migrating, Morphing, and Vanishing: The Empirical and Normative Puzzles of 
Declining Trial Rates in Courts’ (2004) 1 Journal of Empirical Legal Studies 783. 
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confidential settlements outside the court is prevented from evolving. Law is not 
a fixed system, but has to constantly evolve to match the changing needs and 
expectations of society. Public judicial decisions, along with acts of Parliaments, 
are a driving force of legal change – and this is startlingly evident in common law 
jurisdictions. More in detail, this rule-producing activity of the judiciary is twofold. 
The first one is, so to say, backward-looking. In this very first sense, the judiciary 
performs a law-making activity in developing private law to ensure that it responds 
to fast-paced social changes that have already occurred in our complex societies. 
The second one is forward-looking.25 In this second sense, courts not only respond 
to social changes, but they also promote and encourage them. They have to, or ought 
to, recognise and accommodate new forms of interest, to create a more effective 
and updated range of remedies, and so on. They often do this by taking into 
account those “social facts” that help them to interpret “adjudicative facts”, or 
that set the context for the judgment. In this view, courts ought to be – as the 
Australian Judge Ronald Sackville dubbed them – “instigators” of social change.26  

Now, it is evident that legal evolution, although important, would be fruitless 
if occurs haphazardly. It is thus necessarily up to judges to design a coherent legal 
framework in which the different areas of law can develop in accordance with their 
most well-established principles. 

What I want to draw attention to here is that only cases that proceed to 
litigation give judges the occasion to develop the law in the way just described – 
the only one that is able to safeguard the coherence of the legal order. It is a self-
evident claim that courts can create, innovate, extend and reconfigure legal rules 
and rights only if they are given the possibility to do so, namely if civil cases reach 
the adjudicative stage and if judges formally decide them on their merits. As 
Professor Hazel Genn has provocatively asked: how would modern English tort 
law had been if Mrs Donoghue had settled her case out of the court?27 

We must then acknowledge that the (private) choice of the parties whether 
to settle or litigate a case has an enormous (public) impact on the whole dynamic 
of law, as it influences its path and can push it in new directions.  
 

B. Adjudication and the Meaning of Law 
 

A further argument also needs to be considered. Judicial adjudication has 
also the function to improve the ability of citizens to understand their rights and 
obligations, and thus to make them able to orient their behaviour. From this 
viewpoint, the judicial dispute resolution activity carried out by public judges 

                                                             
25 On this topic, see Thomas Bingham, ‘The Judge as Lawmaker: An English Perspective’ in The 
Business of Judging: Selected Essays and Speeches (Oxford, Oxford University Press, 2002). See also M Arder 
(eds), Common Law and Modern Society: Keeping Pace with Change (Oxford, Oxford University Press, 2015). 
26 Ronald Sackville ‘Courts and Social Change’ (2005) Federal Law Review 373. 
27 Genn (n 1) 22, referring to the path-breaking decision Donoghue v Stevenson [1932] AC 562 (HL) that 
has for the first time set out a general common law duty of care. 
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should be understood as an endless process of clarification of legal materials. 
Interpretations of rules made by previous judges must be seen as part of a larger 
pattern, from which other judges can reason and interpret in order to refine, revise 
and, why not, change them.28 As Ronald Dworkin beautifully described, law 
resembles a never-ending, constantly refined book composed by several co-
authors taking turns one after another.29 

Ernest Weinrib, the well-known private law theorist, recently stressed this 
function of the civil process:  

 
“The adjudication [of liability] manifests both publicness and 
systematicity. First, a court exercises its authority in a public manner 
by exhibiting justifications for liability that are accessible to public 
reason. Juridical concepts, such as property and contract, form the 
basis for a process of reasoning that is open to all and that is applied 
to factual evidence which, on reasonable investigation, can be 
openly produced and made patent to all. Opacity or secrecy at any 
point is a legitimate ground for criticism […]. Second, the court’s 
decision partakes of the systematicity of the entire legal order.”30 

 
And later he went on, 
 

“Within the institutional context of the court, those rights and 
duties as well as the principles that are used to articulate their 
meaning in particular circumstances constitute a domain of public 
reason.”31 

 
In this perspective, court-based adjudication is to be understood as the process by 
which judges express authoritatively in the open air and in the light of day the 
meaning of legal texts, and what the law requires, especially in those areas of the 
law where the meaning of principles and rules is vague, dubious or discussed. By 
delivering publicly their judgments, judges produce outcomes that belong to the 
public debate, and can therefore be used by other judges, lawyers and scholars to 
construct a coherent corpus of legal doctrine. 
 

III. THE PUBLIC ELEMENT IN PRIVATE DISPUTE RESOLUTION 
 
That said, we might well conclude that courts bear a public responsibility to 

develop the law (when they consider just it to do so) and to clarify, for the benefit 
                                                             
28 Peter Jaffey, ‘Authority in the Common Law’ (2011) 36 Australian Journal of Legal Philosophy 1. 
29 Ronald Dworkin, ‘Law as Interpretation’ (1982) 60 Texas Law Review 527. 
30 Ernest J Weinrib, ‘Private Law and Public Right’ (2011) 61 University of Toronto Law Journal, 191, 
197. 
31 ibid 198. 
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of the community, the meaning of certain legal rules in particular circumstances, 
that is when they reckon that this might have a certain utility in guiding future 
people’s actions and/or deterring wrongful behaviour. Such an activity clearly goes 
well beyond the interests of the parties, and it has public value.32 

This concept has been stressed jointly by Australian judges Gleeson CJ, 
Gummow, Hayne and Heydon JJ in the case D'Orta-Ekenaike v Victoria Legal Aid: 

 
“Judicial power is exercised as an element of the government of 
society and its aims are wider than, and more important than, 
concerns of the particular parties to the controversy in question, be 
they private persons, corporations, polities or the community as 
personified in the Crown […]. No doubt the immediate parties to a 
controversy are very interested in the way in which it is resolved. 
But the community at large has a vital interest in the final quelling 
of that controversy. And, that is why reference to the "judicial 
branch of government" is more than a mere collocation of words 
designed to instil respect for the judiciary. It reflects a fundamental 
observation about the way in which this society is governed.”33 

 
This aspect is what I consider to be the “public” element in private dispute 
resolution. Ancient Roman law scholars expressed this idea by articulating the 
dichotomy between ‘ius litigatori’ and ‘ius constitutionis’, that it is still widely used (in 
Italy, for example) to describe the powers and functions of Supreme Courts, or 
courts of last instance more generally. ‘Ius litigatoris’ (literally, ‘the right of the party 
at dispute’) refers to the protection of individual rights in courts, while ‘ius 
constitutionis’ refers to the protection of the legal system considered in its entirety, 
regardless of the interests involved – and this should be the function of Supreme 
Courts. By adopting this language, I would say that, in my view, the whole judicial 
adjudication system is called to protect the ‘ius constitutionis’, and only indirectly the 
‘ius litigatoris’. The civil process is something more than the procedure through 
which individuals’ rights and obligations are established. It is something different 
from merely affirming who is right and who is wrong, or just a means to keep 
social peace. It is primarily an occasion for the law to develop itself. 

As David Luban put it, from this public viewpoint, “litigants” are “a stimulus 
for refining the law” and this is “a legitimate public interest”.34 

The point I want to emphasise here is that not every private conflict is a 
driving force for legal change or an opportunity to clarify existing laws. Not every 
dispute between individuals has this potential. I endorse here the concept of 
“process pluralism”. According to this doctrine, different types of conflict require 
                                                             
32 Linda Mulcahy, ‘The Collective Interest in Private Dispute Resolution’ (2013) 33 Oxford Journal 
of Legal Studies 59. 
33 D'Orta-Ekenaike v Victoria Legal Aid (2005) 223 CLR 1, 16. 
34 Luban (n 10) 2638. 
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different types of solutions and even different types of justice (redistributive vs. 
retributive, compensatory vs. punitive, and so on). Not every dispute should be 
handled in the same way. Procedures should be adapted to the circumstances of 
the particular case at stake. In this view, championed, for example, among others, 
by Professor Carrie Menkel-Meadow, in the ADR formula the “A” does not stand 
for “alternative” but rather for “appropriate” dispute resolution.35  

Accordingly, only disputes that possess a ‘public significance’ (see infra) 
should be decided by public courts, while others should be left to out-of-court 
resolutions. As Michael Moffitt points out: “litigation fulfils its public function 
best if it is not called upon as the method of resolving every kind of dispute”.36 

This consideration leads me to my conclusion. 
 

IV. SHOULD ADR BE MANDATORY? RETHINKING THE ROLE OF 
COURTS 

 
Is there possibly a criterion, or a set of criteria, that might be employed in 

order to decide whether a case possesses a ‘public significance’ and should be 
decided by a public court or should be left to private decision-makers? 

I advance here a provocative (and debatable) solution. First of all, as I see it, 
the relationship between ADR schemes and judicial litigation should be inverted. 
Settlement must be the default dispute resolution process, while litigation the 
alternative. ADR should be the rule, and judicial adjudication the exception. More 
precisely, in this view, ADR should be mandatory unless the dispute at stake 
(regardless of its monetary value) would offer the court the opportunity (a) to 
improve, refine or update an existing legal rule or principle, or even to create a 
new one (if allowed by the considered legal system), or (b) to further clarify the 
meaning of the legal rule or standard as applied to certain specific circumstances 
that, for their high social significance, might be helpful in order to provide 
guidance in the future or deterring wrongful behaviour (for instance, when a 
similar case has never arisen before). In both cases, these judgments should have 
a strong precedent-setting potential. Besides, for the public function they are 
vested with, courts must always have the possibility to decide afresh the case when 
(c) the settlement reached is grossly unfair or unjust (upon request of the losing 
party). Conversely, parties have a right to bring their own case to court only if they 
believe their claim possesses one of the above-mentioned features. But they do 
not have a full right to have their case heard and decided on their merit if the court 
thinks differently. Courts, in other words, should retain the discretion to dismiss 

                                                             
35 Carrie Menkel-Meadow (n 6) 485: “When an authoritative ruling is necessary, I believe Fiss is 
right—the courts must adjudicate and provide clear guidance for all.” See also Matthew Brunsdon-
Tully, There is an A in ADR but does anyone know what it means any more? (2009) 28 Civil Justice Quarterly 
218. 
36 Michael Moffitt, ‘Three Things to Be Against (“Settlement” Not Included)’ (2009) 78 Fordham 
Law Review 1203, 1212. 
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a case where, in their own opinion, the claim does not offer any sufficient public 
reasons to be judicially decided. 

Two theoretical consequences of the idea here briefly outlined are worth 
considering. 

One the one hand, this view challenges the dogma of the voluntary nature 
of ADR. Albeit quite radical, this is not a totally novel approach. In many 
jurisdictions, free consent of ADR – although rhetorically valued in theory – is 
downplayed in practice.37 For example, in England and Wales mediation is often 
delivered under the threat of the court’s power to penalise the party who 
unreasonably resists the invitation to mediate. Costs may be imposed even on the 
winning party whose consent to mediation is considered to have been withheld 
unreasonably (according to criteria such as the nature of the dispute, the merit of 
the case, the extent to which other settlement methods have been attempted, 
whether the costs of the ADR process would have been disproportionately high, 
whether the ADR process had a reasonable prospect of success, and so on, see 
Halsey v Milton Keynes General NHS Trust38). In a landmark decision,39 the Court of 
Appeal has ruled that the defendant’s silence in the face of two offers to mediate 
amounted to an unreasonable refusal to mediate, deserving a monetary sanction. 
In this view, silence in the face of an invitation to participate in ADR is per se 
unreasonable, regardless whether this refusal might have been justified on other 
reasonable grounds. In the words of Lord Justice Briggs “…this case sends out an 
important message to civil litigants, requiring them to engage with a serious 
invitation to participate in ADR, even if they have reasons which might justify a 
refusal, or the undertaking of some other form of ADR, or ADR at some other 
time in the litigation”. If the winning party has unreasonably refused to mediate, 
then the court can make an appropriate reduction in its award of costs.  If the 
losing party has unreasonably failed to mediate, the court could order her to pay a 
sum of money as indemnity costs (Reid v Buckinghamshire Healthcare NHS Trust40). 
More recently, the Court of Appeal took a step further. In Thakker v Patel41 the 
Court required the parties’ constructive engagement, which means that both 
parties should mandatorily cooperate and be proactive in the arrangement of the 
mediation. It seems to be that all these claims are somehow “deceitful” in the sense 
that they fail to state openly what they really mean. As it has been recently said, 
the voluntariness of mediation is often nothing but a “façade”, backed by 

                                                             
37 Masood Ahmed, ‘Implied Compulsory Mediation’ (2012) 31 Civil Justice Quarterly 151; S Shipman, 
‘Compulsory Mediation:  the Elephant in the Room’ (2011) 30 Civil Justice Quarterly 163. 
38 Halsey v Milton Keynes General NHS Trust [2004] EWCA Civ 576. 
39 PGF II SA v OMFS Co 1 Ltd [2013] EWCA Civ 1288; [2014] 1 WLR 1386. See G Meggitt, ‘PGF II 
SA v OMFS Co and Compulsory Mediation’ (2014) 33(3) Civil Justice Quarterly 335. See also R (on 
application of Paul Crawford) v The University of Newcastle Upon Tyne, [2014] EWHC 1197. 
40 [2015] EWHC B21. 
41 [2017] EWCA Civ 117. 
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rhetorical means.42 It is clear that when both parties are pushed to (unwillingly) 
mediate to avoid possible costs penalties, mediation can already be easily 
considered a quasi-compulsory means.  
On the other hand, the idea of rendering ADR mandatory constraints the right of 
access to court in order to ensure that only right and appropriate cases are judicially 
decided on their merit. This could count as a breach of art. 6(1) of the European 
Convention of Human Rights (ECHR), that provides: “[I]n the determination of 
his civil rights and obligations […] everyone is entitled to a fair and public hearing 
within a reasonable time by an independent and impartial tribunal established by 
law”.43 Regardless of the hotly-discussed question whether the ECHR should 
remain applicable in England after Brexit, this does not seem too big an obstacle. 
Indeed, the right to access to a court is never unfettered. There are always 
procedural rules or legal and/or empirical restrictions that limits the possibility of 
bringing potential claim to court. As the European Court of Human Rights has 
since long expressly recognised, the right of access “by its very nature calls for 
regulation by the State, regulation which may vary in time and in place according to 
the needs and resources of the community and of the individuals”, and “in laying 
down such regulation, the Contracting States enjoy a certain margin of 
appreciation”.44 What matters is that the limitations do not restrict the access to 
court in such a way that the very essence of the right would be impaired. The private 
interest to access courts should always be balanced with the public interest of the 
correct and proper functioning of state institutions. Therefore, this potential 
violation would be balanced by the fact that only by setting a limited and rationally-
justified number of circumstances that legitimise a public decision it would be 
realistically possible to safeguard the functions of adjudication in our age of 
austerity. In this view, access to court is not denied, but limited to those cases in 
which there may be a public interest in the development and clarification of the 
law. 
 

                                                             
42 Debbie De Girolamo, ‘Rhetoric and Civil Justice: A Commentary on the Promotion of Mediation 
Without Conviction in England and Wales’ (2016) 35 Civil Justice Quarterly 162 “There seems to be 
a desire by the English courts and government to continue under a façade which holds to the view 
that compulsory mediation is not appropriate for England and Wales.  However, the rules and pre-
action protocols of their civil justice system, the statements made by the judiciary in cases and 
speeches, and the actions of government all point to a regime that seeks to do indirectly what it feels 
it should not do directly.”  
43 Lorna McGregor, ‘Alternative Dispute Resolution and Human Rights: Developing a Rights-Based 
Approach Through the ECHR’ (2015) 26 European Journal of International Law, 607. 
44 Ashingdane v United Kingdom (1985) Series A no 93, para. 57. 



37 
 

Non-Traditional Trade Marks: Past Practice and a 
Look to the Future 

 
 

–––––––––––––––––– 
 
 

Christopher Eames 
 
 

INTRODUCTION 
 

he protection of trade marks in Europe has become two tiered. In the first 
tier are traditional marks such as logos and names that can easily be registered 

in the EU Intellectual Property Office (EUIPO) thereby granting them protection 
across the EU. In the second tier are so called “non-traditional marks”. There are 
a number of reasons why it is so difficult to register non-traditional marks but 
perhaps the most notable are the Sieckmann seven which lays down a set of criteria 
that must be met in order to constitute adequate graphical representation.1 While 
reform has been introduced to remove the need for graphical representation, the 
Sieckmann seven have been expressly maintained.2 It is the view of this author, in 
common with Fields and Muller, that these reforms may, when considered 
holistically, actually make it harder to register certain non-traditional marks, 
especially scents.3 
      The purpose of this paper is to critique the protection that is afforded to non-
traditional marks and highlight how it is inadequate. The view taken is shared with 
Wiszniewska who has pointed out that, “[while] the registration of the olfactory 
trade mark has not been forbidden either by the Directive or by The Trade Mark 

                                                        
1 Case C-273/00 Sieckmann v Deutsches patent- und Markenamt [2003] Ch 487, [2003] 3 WLR 424. 
2 Regulation (EU) 2015/2424 of the European Parliament and of the Council of 16 December 2015 
amending Council Regulation (EC) No 207/2009 on the Community trade mark and Commission 
Regulation (EC) No 2868/95 implementing Council Regulation (EC) No 40/94 on the Community 
trade mark, and repealing Commission Regulation (EC) No 2869/95 on the fees payable to the Office 
for Harmonization in the Internal Market (Trade Marks and Designs) [2015] OJ L341/21, recital 9; 
Directive (EU) 2015/2436 of the European Parliament and of the Council of 16 December 2015 to 
approximate the laws of the Member States relating to trade marks [2015] OJ L336/1, recital 13. 
3  Désirée Fields and Alasdair Muller, “Going Against Tradition: the Effect of Eliminating the 
Requirement of Representing a Trade Mark Graphically on Applications for Non-Traditional Marks” 
(2017) 39(4) EIPR 238, 238. 
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Act, it is nowadays practically impossible.”4 The authorities have struggled with 
non-traditional marks because, in part, they are rooted to the idea of a “paper 
paradigm”.5 This notion must be abandoned, or other avenues pursued, before 
non-traditional marks can be adequately protected. 
      The structure of this paper is as follows: first, the particular requirements in 
trade mark law that have presented difficulties for non-traditional marks shall be 
highlighted. Second the proposed and implemented changes to this regime are 
discussed. Third this paper shows that a number of problems remain for the 
protection of non-traditional marks. Finally, the alternatives to trade mark 
protection are considered. 

I. THE REQUIREMENTS 
 
      There are a number of requirements that must be met in order to register a 
trade mark in the EU.6 However this paper will focus on those requirements that 
place a heavier burden on non-traditional marks as opposed to traditional marks. 
 

A. Graphical Representation 
 

      One of the most difficult requirements for non-traditional marks to fulfil has 
been the need to be graphically represented. The law currently in force says that a 
trade mark that can be registered may consist of: 
 

any sign capable of being represented graphically, particularly words, 
including personal names, designs, letters, numerals, the shape of 
goods or of their packaging, provided that such signs are capable of 
distinguishing the goods or services of one undertaking from those 
of other undertakings [emphasis added].7 

 
This requirement has become more difficult to satisfy for marks that are not 
normally perceived on paper because of the way that it has been interpreted by 

                                                        
4 Joanna Wiszniewska, “Olfactory trade marks in the UK Trade Mark Law” (Society of Legal Scholars, 
PhDConference, 2 September 2013) <http://blogs.sps.ed.ac.uk/sls/files/2013/08/Joanna-
Wiszniewska.pdf> accessed 28 April 2017, 7. 
5 See Section IV.B. 
6  See: Charlotte Waelde, Abbe Brown, Smita Kheria, and Jane Cornwell, Contemporary Intellectual 
Property (4th edn, OUP 2016). 
7 Directive 2008/95/EC of the European Parliament and of the Council of 22 October 2008 to 
approximate the laws of the Member States relating to trade marks [2008] OJ L299/25, art 2; Council 
Regulation (EC) No 207/2009 of 26 February 2009 on the Community trade mark [2009] OJ L78/1, 
art 4. 
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the case law, in particular Sieckmann v Deutsches Patent- und Markenamt.8 In this case 
Mr Sieckmann attempted to register a scent that was “balsamically fruity with a 
slight hint of cinnamon”. He also deposited a sample of the smell and gave the 
chemical formula. The first question for the court was whether it was possible for 
a non-traditional mark to be registered. The problem derived from the fact that all 
the examples given in Article 2 of the Trade Marks Directive (“words, including 
personal names, designs, letters, numerals, the shape of goods or of their 
packaging”) are capable of being perceived visually. To take the example of a logo, 
the logo that is put on the registration form is perceived in exactly the same way 
when it is used as a trade mark. By contrast, when a sound is registered by way of 
a musical stave, the perception of it on the paper is very different to the perception 
of a consumer when the trade mark is used. Therefore, so it was argued in 
Sieckmann, registration should be refused for those marks that cannot be perceived 
visually.9 This argument was summarily rejected by the court who held that: 
 

The Directive must be interpreted as meaning that a trade mark may 
consist of a sign which is not in itself capable of being perceived 
visually, provided that it can be represented graphically.10 

 
The fact that all the marks referred to in the text were capable of being perceived 
visually was held to be a coincidence and the drafters had simply intended to use 
them as examples of marks that could be registered without suggesting any further 
conclusion. However, the court went on to hold that a graphical representation of 
a mark must be: 

• Clear; 
• Precise; 
• Self-contained; 
• Easily accessible; 
• Intelligible; 
• Durable; and 
• Objective.11

                                                        
8 Case C-273/00 Sieckmann v Deutsches patent- und Markenamt [2003] Ch 487, [2003] 3 WLR 424. 
Hereinafter “Sieckmann”. It should be noted that while the requirement for graphical representation 
has been dropped, this jurisprudence has been expressly retained and so remains relevant. This is 
discussed further below at Section III.A. 
9 Case C-273/00 Sieckmann v Deutsches patent- und Markenamt [2003] Ch 487, [2003] 3 WLR 424. 
10 ibid [44]. 
11 ibid [48]-[54]. 
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These criteria are known as the Sieckmann seven.12 The decision in Sieckmann has 
created a problem for those wishing to register non-traditional marks because 
there now exists an inherent inequality in the law. As Sahin points out, “Non-
traditional trade marks … continue to struggle to find a place in the current EU 
trade mark system… [because] … the current EU trade mark system is based on 
traditional trade marks, such as words, names, letters and logos.”13 A slogan, for 
example, automatically meets these criteria and many have been registered.14 By 
contrast, traders have struggled to find a way to represent scents in a way that 
meets these criteria. This leads to inequality because a scent is just as capable of 
functioning as a badge of origin.15 Non-traditional marks can create just as strong 
an emotional response in consumers as traditional marks can when acting as a 
badge of origin. As Perez puts it, “For some time, entrepreneurs and marketing 
experts have identified the potential offered by the sense of smell”. 16  The 
Sieckmann seven operates as an extra hurdle for non-traditional marks such as 
scents and sounds for practical considerations rather than their ability to function 
as a badge of origin.17  
      In particular, the way that the requirement for “easily accessible” has been 
interpreted is arbitrary and makes it unnecessarily difficult for non-traditional 
marks to be registered. The purveyor of the register is expected to be able to read 
music,18 and understand all of the international systems for the representation of 
colours19 but is not expected to be able to understand a chemical formula.20 
Almost all GCSE students can understand a basic chemical formula but, as 
Bainbridge points out, many people cannot read music.21 Why then should the 
line for “easily accessible” be drawn here? The jurisprudence draws the line in an 
unhappy middle ground that achieves nothing. Either they should hold that the 

                                                        
12 Charlotte Waelde, Abbe Brown, Smita Kheria, and Jane Cornwell, Contemporary Intellectual Property 
(4th edn, OUP 2016) 593. 
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representation must be intelligible by anyone who reads the register, or they should 
accept that those registering trade marks invariably instruct experts and merely 
require that the representation be understandable by a qualified expert in the field.  
      In Sieckmann the Court of Justice of the EU (CJEU)22 seem to base their 
analysis of the “easily accessible” criteria on a person that has never smelt anything 
before.23 Such a person, so they held, would be unable to recognise the scent 
simply from looking at the chemical formula. 24  This reasoning is applied 
haphazardly and in a way that favours traditional marks over non-traditional 
marks. A person that has never heard a musical note before will be similarly unable 
to recognise a musical stave. That does not appear to be an impediment for 
registering music in the case law. 25  As Goulbourn argues, “It does seem 
anomalous that musical notes are accepted as a graphical representation of a sound 
mark on account of their ability to be understood by musicians, when chemical 
formulae are not permitted as an acceptable graphical representation of an 
olfactory mark.”26 This reasoning leads to arbitrary results and the CJEU should 
take the first opportunity to discard it. 
      Furthermore, it is wrong to attempt to impute perception like this.27 Someone 
who can smell will never know what it is like not to smell. It is strange to attempt 
to answer the unanswerable hypothetical question of what someone else can 
perceive. That is a question that has haunted philosophers for generations.28 Trade 
mark law is not the place to enter into a critique of the literature on the question. 
We should instead concentrate on people who can perceive smell and whether 
they would recognise the smell in question as a badge of origin. As Wiszniewska 
points out, “the ‘Sieckmann criteria’ are so rigorous that it seems almost 
impossible that any olfactory mark would ever meet such requirements, especially 
if the graphical representation by a chemical formula is precluded.”29 This is a 
considerable problem for traders in smell with Friedmann remarking that, “the 
significance of scent marks for marketeers (sic) can hardly be overestimated”.30 It 

                                                        
22 For the sake of simplicity the European Court of Justice is referred to throughout as the CJEU. 
23 Michael Goulbourn, “Registration of Olfactory, Aural, and Three-Dimensional Trade Marks in the 
EU and UK: a Comparison” (2012) 7(11) JIPLP 816, 818. 
24 ibid. 
25 Case C-283/01 Shield Mark BV v Kist (t/a Memex) [2004] Ch 97, [2004] 2 WLR 1117. 
26 Michael Goulbourn, “Registration of Olfactory, Aural, and Three-Dimensional Trade Marks in the 
EU and UK: a Comparison” (2012) 7(11) JIPLP 816, 822. 
27 John Lewis of Hungerford Ltd's Trade Mark Application [2001] RPC 575, 592. 
28 Bill Brewer, Perception and Reason (OUP 1999); Michael Thau, Consciousness and Cognition (OUP 2002).  
29 Joanna Wiszniewska, “Olfactory trade marks in the UK Trade Mark Law” (Society of Legal Scholars, 
PhD Conference, 2 September 2013) <http://blogs.sps.ed.ac.uk/sls/files/2013/08/Joanna-
Wiszniewska.pdf> accessed 28 April 2017, 7. 
30 Danny Friedmann, “EU Opens Door for Sound Marks: Will Scent Marks Follow?” (2015) 10(2) 
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is time, therefore, to liberalise these requirements in favour of the registration of 
non-traditional marks. 
      Sounds have also proved difficult. The leading case in the area is Shield Mark.31 
In that case the Dutch Company Shield Mark BV tried to register, among other 
marks, the first nine notes of “Fur Elise” by Beethoven. The CJEU held that a 
sound can be registered provided that the, “sign is represented by a stave divided 
into measures and showing, in particular, a clef, musical notes and rests whose 
form indicates the relative value and, where necessary, accidentals”. 32  As 
Goulbourn points out, this ruling appears to go against the requirement that the 
graphical representation be self-contained.33 It would be impossible to read music 
properly without the help of someone properly trained in reading music.34 Again 
then we see that the Sieckmann seven have been applied inconsistently, making it 
almost impossible for trade mark owners to register non-traditional marks because 
of an inherent bias against such marks. 
      Furthermore, in Edgar Rice Burroughs the OHIM (Office for Harmonisation in 
the Internal Market) refused the registration of the Tarzan yell.35 In implementing 
the Sieckmann seven it was suggested that it is the perspective of the average person 
inspecting the register that matters and not someone with no skills at all.36 Again, 
this hypothetical person appears to have a particularly niche set of skills. The 
Board’s statement that, “many people can read musical notations” is unconvincing 
because it does not appear to be based on quantitative data, merely a hunch.37 
Furthermore, their suggestion that, “Beethoven’s music has survived until today 
only in the form of scores” and that “nobody reads spectrograms for 
entertainment” smacks of conservatism that will not allow the law to develop to 
protect non-traditional marks.38 The problem is that some sound marks, like the 
Tarzan yell, cannot be transformed into a musical stave. The requirement of a 
stave discriminates against these marks. 
      In contrast to Goulbourn, this author suggests that there is no principled 
distinction between musical notation and a spectrogram.39 As McFarlane suggests, 
it is difficult to understand how the well known Tarzan yell can fail while the 
                                                        
31 Case C-283/01 Shield Mark BV v Kist (t/a Memex) [2004] Ch 97, [2004] 2 WLR 1117. 
32 ibid [64]. 
33 Michael Goulbourn, “Registration of Olfactory, Aural, and Three-Dimensional Trade Marks in the 
EU and UK: a Comparison” (2012) 7(11) JIPLP 816, 819. 
34 ibid [820]. 
35 Case R 708/2006 Edgar Rice Burroughs Inc [2007]; Jane Foulster McFarlane, “Tarzan Yell Lands 
Flat” New Law Journal (7 December 2007) <https://www.newlawjournal.co.uk/content/tarzan-yell-
falls-flat> accessed 28 April 2017. 
36 Case R 708/2006 Edgar Rice Burroughs Inc (2007), [20]-[21]. 
37 ibid [34]. 
38 ibid [45]. 
39 Michael Goulbourn, “Registration of Olfactory, Aural, and Three-Dimensional Trade Marks in the 
EU and UK: a Comparison” (2012) 7(11) JIPLP 816, 821. 
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ubiquitous Fur Elise is registrable.40 On first principles this seems to be the wrong 
way around. The Tarzan yell would, it is suggested, function as a much more 
accurate badge of origin among the general population. Furthermore, the 
enjoyment or otherwise of understanding the music, which the OHIM refer to, 
should be irrelevant.41 The question is not whether it can be enjoyed but whether 
it can be understood. There are sufficient problems of subjectivity in this area 
without introducing the concept of enjoyment. 
      The purpose of the Sieckmann seven and what they are trying to achieve has 
become unclear in the way that they have been applied. One of the main reasons 
for them should be to allow competitors to easily understand what it is that the 
registration will monopolise. 42  As Goulbourn points out, however, it seems 
strange that a sound recording will not count as a sufficient graphical 
representation despite the fact that it is arguably more use to someone inspecting 
the register than is a spectrogram or musical stave.43 Perhaps it is felt that the 
problem with a spectrogram is that even a skilled specialist could not recreate the 
music from a spectrogram alone.44 It is therefore more difficult for a competitor 
to decide whether or not they wish to object to a registration that has been applied 
for. Despite this, the requirements have functioned to discriminate against non-
traditional marks and so a liberalisation is needed of the Sieckmann seven. 
 

B. Distinctiveness 
 

      Non-traditional marks also face a difficulty in showing that they are 
distinctive.45 There are two ways to show distinctiveness.46 Firstly, a mark might 
be inherently distinctive. Secondly it might have acquired distinctiveness. Sahin47 
argues persuasively that non-traditional marks can never be inherently distinctive 
and so they will have to rely on the acquired distinctiveness provisions through 
extensive use.48 For example, as he points out, everyone has encountered all of the 

                                                        
40  Jane Foulster McFarlane, “Tarzan Yell Lands Flat” New Law Journal (7 December 2007) 
<https://www.newlawjournal.co.uk/content/tarzan-yell-falls-flat> accessed 28 April 2017. 
41 Case R 708/2006 Edgar Rice Burroughs Inc (2007), [20]-[21]. 
42 David I. Bainbridge, “Smell, Sound, Colour and Shape Trade Marks: An Unhappy Flirtation?” 
[2004] JBL 219, 223. 
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45 Trade Marks Act 1994 s 1 and s 3(1)(b). 
46 Case C-299/99 Koninklijke Philips Electronics NV v Remington Consumer Products Ltd [2003] RPC 2. 
47 Att. Onur Sahin, “The Past, The Present and the Future of Colour and Smell Marks” (2016) 38(8) 
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colours in their lifetime and so it is impossible for a brand to create a new one.49 
This is in contrast to a brand name like “Exxon” which is inherently distinctive 
because it has no meaning in the English language and did not exist before it was 
invented to be a brand name. When a consumer sees the colour purple, who has 
never seen a Cadburys chocolate bar, it is difficult to see how they would 
instinctively know that it was from Cadburys.50 Non-traditional marks cannot be 
inherently distinctive because companies are simply taking something that already 
exists and using it in a different context. This makes it more difficult for non-
traditional marks to be registered. 
      A good example of the problem with distinctiveness is demonstrated in Globo 
Comunicação e Participações S/A (Globo) v EUIPO.51 In that case Globo attempted to 
register a sound that consisted only of two notes. While the result is correct, some 
of the reasoning is questionable. The court held that the music was too simplistic 
to be regarded as distinctive and that the average consumer would not recognise 
the nuances that were said to be apparent in the musical score. “Excessive 
simplicity” is not a problem that trade marks owners encounter when trying to 
register, for example, words. If a word has no other meaning it will be inherently 
distinctive regardless of how simple the word happens to be.52 It is suggested 
therefore that the case law in relation to sound marks is overly prescriptive. Some 
of the best and most original pieces of music are simple. If a composer 
commissioned by a company comes up with something that is genuinely 
distinctive there is no reason to stop its registration. This problem is further 
compounded by the fact that sound marks cannot be overly long.53is difficult to 
come up with music that is not too simply but yet is not more than a few bars 
long.  
      In the context of colours there is a particular issue for traders with regards to 
distinctiveness. In the leading case of Libertel Groep BV v Benelux-Merkenbureau the 
CJEU held that colours could in principle be distinctive but only in exceptional 
circumstances.54 This was an application to register the colour orange for certain 
telecommunications goods and services. As Fields and Muller point out, in any 
international system for the registration of colour, there are only a limited number 
of colours in international codes.55 The CJEU was therefore rightly worried about 
                                                        
49 Att. Onur Sahin, “The Past, The Present and the Future of Colour and Smell Marks” (2016) 38(8) 
EIPR 504, 508. 
50 Gordon Humphreys, “Non-Conventional Trade Marks: An Overview of Some of the Leading Case 
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granting a monopoly to one trader over a particular colour.56 To do so would have 
a particularly restrictive effect that is not as problematic in the context of other 
marks.57 This has, however, made it difficult for traders to make out acquired 
distinctiveness in the context of colours. While this may seem to be a problem 
from the point of view of the trader, the law must weigh up the rights of 
competing stakeholders and so this apprehension about granting a monopoly is 
appropriate. 58  The CJEU in Libertel was right to suggest that the more of a 
monopoly the trader is seeking the greater the scrutiny of the court should be 
before granting the registration.59 While it does place a larger burden on non-
traditional marks, it is the correct balance to strike.60 
 

C. Shapes 
 

      In relation to shapes there is a particular issue that has proved difficult to 
overcome. Article 3 of the Trade Marks Directive provides, among other 
provisions, that signs cannot be registered if they consist exclusively of: 
 

(i) signs or indications which may serve, in trade, to designate the 
kind, quality, quantity, intended purpose, value, geographical origin, 
or the time of production of the goods or of rendering the service, 
or other characteristics of the goods; or 
 
(ii) the shape which results from the nature of the goods themselves, 
or the shape of goods which is necessary to obtain a technical result, 
or the shape which gives substantial value to the goods.61 

 
The leading case in EU law is Philips v Remington.62 In that case Philips tried to 
argue that the exclusion in part (ii) above did not apply where there is another 
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shape that is capable of producing the same result.63 Philips had tried to register a 
specific shaver head design. In rejecting this approach, the CJEU held that the 
provision was, “intended to preclude the registration of shapes whose essential 
characteristics perform a technical function”.64 The problem is that the protection 
for a design like this more naturally lies in patent or design.65 Given there are 
limited shapes available to use on the head of an electric razor, this decision of the 
CJEU is to be applauded. Accepting registration would lead to an unfair 
monopolisation by Philips of a particular shape. Again, the greater burden placed 
on non-traditional marks is an acceptable trade off to protect against 
monopolisation. 
      The same text under Article 7(1)(e) of the CTMR has been examined in Lego 
v MEGA.66 Lego attempted to register a red three-dimensional toy brick.67 The 
OHIM Grand Board of Appeal held that this rule infringed the same policy goal 
as that in Philips. Namely it was an attempt to register a shape whose essential 
characteristics perform a technical function. Lego’s appeal was dismissed because 
granting registration would give Lego a monopoly over a technical result, 
something the legislation forbids. 68  These decisions strike the right balance 
between preventing monopolies and allowing adequate protection of non-
traditional marks. Indeed, as Marsland points out, a number of shapes have in fact 
been registered including the Weetabix shape, Unilever’s Vienetta ice cream shape, 
and the Bounty chocolate bar shape.69 The fact that these registrations have all 
survived in tact shows that, in this area, the law does provide adequate protection 
and that Philips were simply pushing at the boundaries of the law. The balance 
here then is not tipped so far against non-traditional marks as it is when 
considering distinctiveness and the Sieckmann seven. 
      For the sake of completeness it should also be noted that Dyson has failed in 
an application to register a “transparent bin or collection chamber forming part of 

                                                        
63 See further: David I. Bainbridge, “Smell, Sound, Colour and Shape Trade Marks: An Unhappy 
Flirtation?” [2004] JBL 219, 238-241. 
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the external surface of a vacuum cleaner”.70 They attempted to register every 
conceivable shapes of transparent vacuum cleaner as a trademark.71 This failed 
because it was insufficiently specific to be a sign.72 This is not an issue in regard 
to non-traditional marks but is rather an attempt by Dyson to register a concept 
rather than a badge of origin. The CJEU were therefore right to reject the appeal. 

II. THE NEW LEGISLATION 
 
      As has been alluded to above, the EU has recently introduced a number of 
wholesale changes.73 Two are relevant to non-traditional marks: the removal of 
the requirement for a graphical representation, and a change to the absolute 
grounds of refusal contained in Article 7 EUTMR (EU Trade Mark Regulation).74 
This author’s view is that these changes will make it easier to register a sound but 
more difficult to register a scent. 
 

A. Removing Graphical Representation 
 

      On 16th December 2015 EU trade mark law was amended by Regulation 
2015/2424.75 From 1st October 2017 there will no longer be a requirement for 
trade marks to be represented graphically. 76  However, this amendment is 
counteracted by the fact that the Sieckmann criteria have been expressly retained.77 
Perez argues that: 
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Even though the "graphical representation" requirement is 
removed, it is not certain that smell trade marks will be able to be 
registered because we do not know whether the CJEU, OHIM, or 
other examination offices will now consider a detailed description 
of the perfume, or a chemical formula or the deposit of the 
fragrance as "clear, self-contained, easily accessible, intelligible, 
durable and objective"78 

 
In fact, with respect, it is perfectly clear. The CJEU has held in Sieckmann that such 
a detailed description or chemical formula does not meet the seven criteria. 
Removing the requirement for “graphical representation” is therefore of limited 
usefulness given that the legislature has expressly incorporated the Sieckmann 
seven. The courts will continue to have considerable regard to previous decisions 
that ruled on these criteria and the issues highlighted above will remain. So while 
Sahin is right to point out that, “The graphical representation requirement may be 
the hardest obstacle for olfactory marks in the current legal situation” the EU has 
not properly solved the problem.79  
      Indeed, many of the old cases would be decided the same way under the new 
legislation. For example, in Opel v Autec the court held that a smell sample was not 
sufficiently stable and durable.80 Even under the new rules this case would fail 
under the Sieckmann seven. A smell sample, even though it is not a graphical 
representation, is not sufficiently durable to be registrable under Sieckmann. The 
same can be said of Eden Sarl v OHIM.81 In that case the CFI (Court of First 
Instance) held that the description “smell of ripe strawberry” was not sufficiently 
objective, clear, or precise. There is no reason why this would change simply 
because there is no longer a need for a graphical representation. The problem is 
that it is not sufficiently precise to be registrable. The CFI’s assertion that the 
graphical representation must represent the odour and not the product emitting 
the odour is problematic but the removal of the requirement for graphical 
representation will not solve this because, as Gow points out, this decision is a 
classic example of a court arriving at a decision and then working backwards to 
try and find the reasoning to support it.82 The courts will still be able to engage in 
backwards reasoning even under the new legislation. A better amendment would 
have one that would bring the court’s decision making out into the open.
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       Fields and Muller point out that once the new legislation comes into effect, 
“trade mark offices may accept digital sound files as the sole means of 
representation of a sound sign.”83 However, what they do not further develop is 
that there will be no requirement for individual offices to accept these recordings as 
the sole means of registration. This creates the risk that discrepancies will be 
created across the EU, as some countries may not be able to afford the expensive 
equipment required to accept certain samples.84 This point aside, the acceptance 
of digital sound files would transform the protection of sound marks making their 
registration, so far as the Sieckmann seven are concerned, routine. A sound 
recording counteracts Bainbridge’s concern that a sound mark cannot be 
represented with sufficient precision.85 
      For colour marks, the removal of the requirement for graphical representation 
has potential to be counter-productive. Colours are inherently subjective with 
different people perceiving colours differently. If the court holds that it is no 
longer a requirement that an international colour code be submitted then there is 
a risk of subjectivity enveloping the law. It is hoped that the CJEU will hold that 
an international code is still a requirement under the Sieckmann seven in order to 
ensure that the representation is sufficiently objective. 
      It is unlikely that, even after the requirement for graphical representation has 
been removed, many taste marks will become registered.86 This is because 80% of 
a taste is in the smell and so all the problems encountered by smells will be shared 
by tastes.87 There is a further objection that has been raised by a number of trade 
mark offices.88 That is that tastes should not really be registrable at all. It is only 
after the product has been purchased that the customer will be able to taste it.89 
Granting a trade mark is therefore not protecting the brand because when the 
mark is perceived the product has been bought and consumed. It is almost 
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impossible to enjoy a taste before you have made a purchase. Such marks should 
therefore not be registered. 
      There is also a systematic point. The graphical representation requirement 
made it easy for someone to search and find a registration that they might want to 
object to.90 Given that internet searches are currently based on words, and that 
there is no way to search by way of smell, removing the requirement for graphical 
representation risks making it very difficult to find a trade mark. It is hard to think 
of a way that someone could search for a smell that has been deposited as a sample. 
This search facility is vital, as Bainbridge points out, to allow other traders to 
predictably determine what they can and cannot do.91 The CJEU should bear this 
in mind when developing the case law but that would risk undermining the whole 
point of the reforms. This is a difficult “catch 22” that can only really be resolved 
by developing better technology, a point developed more fully below. 
 

B. Article 7 EUTMR 
 
      One change that has already taken effect is an amendment to the absolute 
grounds of refusal. The amended Article 7 provides for an absolute ground of 
refusal where the sign consists exclusively of: 
 

(i) the shape, or another characteristic, which results from the nature of 
the goods themselves; 
 
(ii) the shape, or another characteristic, of goods which is necessary to 
obtain a technical result; 
 
(iii) the shape, or another characteristic, which gives substantial value to 
the goods [emphasis added].92 

 
The addition of the term “or another characteristic” to these absolute grounds of 
refusal is intended to counter-balance the removal of the graphical representation 
requirement.93 Kulbaba correctly points out that this could have the effect that, 
overall, the reforms actually make it less easy for non-traditional marks to be 

                                                        
90 Max Planck Institute for Intellectual Property and Competition Law, Study on the Overall Functioning 
of the European Trade Mark System (Munich 2011) [1.57]. 
91 David I. Bainbridge, “Smell, Sound, Colour and Shape Trade Marks: An Unhappy Flirtation?” 
[2004] JBL 219, 223. 
92 Council Regulation (EC) No 207/2009 of 26 February 2009 on the European Union trade mark 
[2009] OJ L78/1, art 7. 
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registered.94 In particular, the third paragraph will be a major stumbling block for 
smells. The smell of perfume, for example, clearly gives substantial value to goods. 
Indeed, the only reason why people buy perfume is because of the smell. If, as 
seems likely, the CJEU rules that “characteristic” can include smell and other non-
traditional marks, the overall effect of these reforms is likely to be negative.95 This 
is to be regretted given the already considerable difficulties encountered when 
trying to protect non-traditional marks.96 
 

III. REMAINING PROBLEMS  
 
      There still exist a number of problems in relation to European trade mark law, 
particularly for scents. These problems shall be discussed in turn. 
 

A. Lack of Legal Certainty 
 
      Friedmann argues that the effect of Sieckmann was to “guarantee legal 
certainty”. 97  That, it is respectfully suggested, is an optimistic way to view 
Sieckmann and the related decisions. While progress has been made, there is still 
considerable uncertainty in this area of law. From a trademark owner’s point of 
view, the lack of legal certainty is problematic because they do not know what 
protection they will get and, even if they are registered, whether a court will 
subsequently withdraw that protection.98 A number of points will be made about 
legal certainty.  
      Firstly, as a preliminary point, it should be noted that in trade mark law there 
will always be an element of subjective judgment which leads to uncertainty. The 
purpose of the law should be to reduce this uncertainty by creating a structure for 
judicial analysis. The Sieckmann seven as a concept are an excellent step in the right 
direction. They provide a framework in which judges can base their decisions. 
However, the way that the criteria have been applied is, as highlighted above, 
inconsistent. The risk with criteria like this is that judges use them as a veil to hide 
their true reasoning and there is at least an element of that in this area. 
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96  Désirée Fields and Alasdair Muller, “Going Against Tradition: the Effect of Eliminating the 
Requirement of Representing a Trade Mark Graphically on Applications for Non-Traditional Marks” 
(2017) 39(4) EIPR 238, 242. Cf David I. Bainbridge, “Smell, Sound, Colour and Shape Trade Marks: 
An Unhappy Flirtation?” [2004] JBL 219, 245. 
97 Danny Friedmann, “EU Opens Door for Sound Marks: Will Scent Marks Follow?” (2015) 10(2) 
JIPLP 931, 932. 
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      Secondly, in relation to colour marks, Sahin has remarked that: 
 
it is not clear when a single colour can be distinctive, whether it 
must be the only colour or the dominant colour, or how a 
combination of colours can be identified and described in order to 
make it precise.99 

 
A similar issue has arisen in the UK where the Court of Appeal has recently 
handed down its decision in Société des Produits Nestlé S.A. v Cadbury UK Ltd.100 In 
this case it was held that a registration for the colour purple where it was the 
“predominant” colour should fail because the mark lacked sufficient precision.101 
To allow registration, so they held, would risk jeopardising legal certainty. Sahin 
argues that there is still scope for uncertainty because a single colour can be 
deployed in a number of ways.102 With respect, this misses the point. It was not 
open to the Court of Appeal to make sweeping statements about the law; they 
could only decide the case in front of them. If an appropriate case arises they may 
very well decide that other colour marks are insufficiently certain. A more 
problematic aspect of the case is that it is unclear how other EU Member States 
might decide a similar case. It is unfortunate that a reference was not made to the 
CJEU to decide the point authoritatively across the EU and remove uncertainty 
about the position in different Member States.103 
      Thirdly, the situation in relation to scent marks has created uncertainty. There 
are two smell marks that are currently registered in the UK: Sumitomo Rubber 
Industries has a mark in respect of "floral fragrance/smell reminiscent of roses" 
as applied to tyres,104 while Unicorn Products Ltd has a mark for "the strong smell 
of bitter beer applied to flights for darts".105 The EUIPO has made clear that they 
do not agree with these two marks and so it is quite possible that they would be 
removed if challenged by a competitor.106 Furthermore, as Gow points out, these 
                                                        
99 Att. Onur Sahin, “The Past, The Present and the Future of Colour and Smell Marks” (2016) 38(8) 
EIPR 504, 508. 
100 Société des Produits Nestlé S.A. v Cadbury UK Ltd [2013] EWCA Civ 1174, [2014] 1 All ER 1079. 
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102 Att. Onur Sahin, “The Past, The Present and the Future of Colour and Smell Marks” (2016) 38(8) 
EIPR 504, 507. 
103 This was because the Court of Appeal is not the final court of appeal in the UK and so it was open 
to the parties to agree not to ask for a reference. See: Société des Produits Nestlé S.A. v Cadbury UK Ltd 
[2013] EWCA Civ 1174, [2014] 1 All ER 1079 [13]. 
104 Registration No. UK 00002001416, filled on 31st October 1994, entered in the register on 9th 
April 1996. 
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1996. 
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registrations were granted before the seminal ruling in Sieckmann and they were 
granted solely on the basis of the written description.107  
      Indeed, as Wiszniewska points out, the reasons for accepting these marks are 
unknown.108 This presents a significant problem for legal certainty. The only two 
marks that are registered have had their status doubted and no one even knows 
the reasons for the registration in order to defend them.109 From the trade mark 
owners’ perspective it is problematic because their rights could be challenged at 
any moment and they would lose the protection that they have assumed to have 
for over 20 years. However, the implications for the system as a whole are even 
more profound. Those wishing to register non-traditional marks are risking 
expensive litigation in an area where the result cannot be predicted with any 
certainty. 
 

B. A Paper Paradigm 
 

      One of the recurring problems in this area has been trying to represent 
something on paper so that it can be perceived by the eyes when humans normally 
perceive that mark by another sense.110 Friedmann argues that we are about to 
enter into an exciting new era for non-traditional marks because of emerging 
technology that allows us to store scents digitally.111 Coupled with the removal of 
the requirement for graphical representation, he argues that the registration of 
scent and taste marks will allow for an exponential increase in registration in 
coming years.112  
      For example, Scentcom is currently working on technology to sense, transmit, 
and receive smell via a digital media.113 Furthermore, a team from the Tokyo 
University of Agriculture and Technology have recently created a smelling screen 
that allows smells to be emitted.114 It is conceivable then that we may soon live in 
a world where it is possible to deposit a smell at an IP Office. As Friedmann points 
out, once this happens it will only be a matter of time before tastes follow given 

                                                        
107 Laura Gow, “Creating a Stink?” [2007] BLR 86, 87. 
108 ibid. 
109 John Lewis of Hungerford Ltd's Trade Mark Application [2001] R.P.C. 575. 
110 David I. Bainbridge, “Smell, Sound, Colour and Shape Trade Marks: An Unhappy Flirtation?” 
[2004] JBL 219, 229. 
111 Danny Friedmann, “EU Opens Door for Sound Marks: Will Scent Marks Follow?” (2015) 10(2) 
JIPLP 931, 937. 
112 ibid. 
113 Scentcom Digital Scent Technology, <http://www.scentcom.se> accessed 29 April 2017. 
114 Hal Hodson, “Smell-O-Vision Screens Let You Really Smell the Coffee” (New Scientist, 26 March 
2013) <http://www.newscientist.com/article/mg21729105.900-smellovision-screens-let-you-really-
smell-the-coffee.html#.UhOCfRbTrIN> accessed 29 April 2017. 



 
54                                         Exeter Law Review                                [Vol. 44 
 
 
 

 

that 80% of taste is thought to originate from the smell.115 Problems of cost will 
remain, however, and this will create an issue for uniformity. Those Member States 
that can afford the new technology will be at a competitive advantage compared 
to poorer economies. 
      Friedmann’s optimist is misplaced because technology that allows a machine 
to recreate a smell does not solve our problem. All it allows for is more robust 
storage than currently takes place using a smelling stick. A judge would still have 
to smell the recreated sample and make a judgment. Such a judgment is inherently 
subjective and so inconsistent with the Sieckmann criteria of objectivity.116 If the 
law allows for traders to deposit a sample of a smell as the only mode of 
registration, it will be impossible for a judge to give a reasoned opinion as to why 
that registration was allowed. This criticism applies equally to the digital storing of 
music and sounds. Before a real improvement for scents can be made technology 
will need to be able to register scents on an objective scale.117 This is, of course, 
already possible for sounds in the form of a spectrogram. The problems 
experienced in relation to sound marks could largely be solved by accepting 
spectrograms. 
 

C. Practice Does Not Align with Theory 
 

      A further problem with the law is that in theory non-traditional marks are 
registrable but in practice they are rarely accepted. For example, given the rejection 
of spectrograms, sounds that cannot be represented on a stave have no other 
avenue for representation open to them. In Sieckmann the CJEU took away with 
one hand what they gave with the other. While they did hold that non-traditional 
marks could be registered provided they met the Sieckmann seven, they also held 
that there is no possible graphical representation available for smells. To make 
registration possible in theory but unavailable in practice like this is unacceptable. 
If the law says that a mark is registrable then there should be a straightforward 
route to having the registration accepted. Sahin has also made this point arguing:  
 

In my view, the CJEU should have either prohibited all olfactory 
marks or indicated a way to make a graphical representation. It is 
unacceptable not to indicate any possible means to make a graphical 
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representation of smells, while clearly stating that olfactory marks 
are not excluded from registrability.118 

 
Perez disagrees, arguing that non-traditional marks can be registered. 119  She 
rigorously goes through the requirements for registration of a smell mark and 
concludes that it is not impossible for a smell to be registered.120 However, her 
analysis is incomplete because it does not point to any significant number of 
examples where non-traditional marks have actually been registered. The criticism 
that in practice registration is impossible therefore stands. A legal framework that 
allows for registration in theory but applies the requirements so strictly that it 
cannot happen in practice is useless to the commercial world. 
 

D. Inherently Descriptive 
 

      In relation to smells, in particular, there is a problem that what is sought to be 
registered is often inherently descriptive. As Perez argues, “a smell will be able to 
be considered distinctive only in respect to a product for which this smell is not 
an essential quality or normal to it”.121 This does not mean that the owner should 
not be able to protect their property in them.122 For example, the whole point in 
perfume is to smell nice. But many of us could instantly recognise certain brands 
of perfume. Why should Chanel not be able to protect itself from people imitating 
it? There is an inherent tension here. The smell is performing two functions; it is 
both an attribute of a product but also something that alerts the consumer to who 
made it. In these cases, it is suggested that the trade mark owner is not given 
sufficient protection.  
      Furthermore, the way that we currently describe smells is by reference to what 
they smell like.123 It is, by definition, impossible to create something new. The lack 
of technology to accurately describe smells limits a trade mark owner’s ability to 
defend their mark. Even if they do come up with a distinctive way of using a 
certain smell, the way that it is described will always arouse suspicion in a court 
who naturally focus on the written word. It is, and will remain to be, difficult to 
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convince a judge that something that smells like something else is nevertheless 
distinctive. 
 

IV. THE ALTERNATIVES 
 
      Given the difficulties that are currently encountered in registering a non-
traditional mark, and the anticipation that this will continue to be the case, there 
is an incentive for traders to look to other avenues of protection. This section shall 
examine those avenues and their implications for trade mark law. 
 

A. Copyright 
 
      Copyright law has been used to protect scents. In Lancôme Parfums et Beauté et 
Cie SNC v Kecofa BV the Dutch Supreme Court held that it was possible to protect 
a perfume by way of copyright.124 In that case a French company Lancôme sued 
the low-end perfume company Kecofa. Kecofa had produced a scent that bore a 
remarkable resemblance to Lancôme’s leading brand. It was held that, while none 
of the chemical components in and of themselves were unique, the way that they 
were combined was unique. This was sufficient to grant copyright protection to 
the scent. Gow has described this decision as “revolutionary” and it has potential 
to fill a gap in European trade mark protection.125 If national courts can protect 
scents in this way the pressure on European trade mark law to adapt is relieved. 
This is something the courts have been reluctant to do through fear of venturing 
into other areas of law, as Fields and Muller point out.126  
      Gow argues that, “If legal protection is to be extended to smells, it seems 
logical that this protection should lie in copyright and not trade mark.” 127 
However, it is important to note that the protection extended to copyright is 
deficient in at least two related respects. Firstly, Lancôme was forced to sue 
Kecofa after their product had already been copied. They were unable to pre-
emptively register their trade mark through the EU system to gain protection 
before anyone attempted to copy them. This has the effect that when they sued in 
copyright they had to make out all of the individual elements of the action. By 
contrast, in trade mark law, the material facts will already have been proved upon 
registration and it is only necessary to show that the trade mark has been infringed, 
a relatively straightforward process.128 
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      Secondly, the protection is only on a national level. Lancôme was forced to 
sue in the national court to protect their intellectual property. By contrast, a 
registered trade mark can take effect across the entire Union.129 Indeed this lack 
of a Union wide remedy creates inconsistency.130 For example, the French Court 
of Cassation has reached the opposite conclusion131 and Perez has noted that, “the 
Dutch Supreme Court decision is unique in Europe”. 132  Such inconsistency 
undermines the very purpose of a European legal order.133 The fact that the Dutch 
decision is seen as “unique” may suggest simply that it is wrong and liable for 
rectification by harmonization at the EU level. 134  Copyright therefore, while 
attractive in the Netherlands, may not be a realistic source of protection for traders 
to consistently use. 
 

B. Passing Off 
 

      Passing off might be used to protect non-traditional marks that have been 
refused registration. Space precludes a detailed analysis of passing off and so only 
two points will be made. Firstly, the law of passing off is geographically restricted. 
On one level this is obvious: it is only law in certain common law jurisdictions and 
so will not extend to most of the EU.135 Even within the UK, however, the law of 
passing off is limited to the area that the “goodwill” extends to.136 While this will 
not be a problem for large multi-nationals, it will be restrictive for smaller 
companies acting in one small area. 
      Secondly, a passing off action has recently failed in L’Oréal and Others v 
Bellure.137 The English High Court held that it was sufficient that the competitor 
had changed the name of the perfume so that they were not relying on L’Oréal’s 
goodwill. This is an important decision as it shows that passing off is primarily 
designed to protect brand names and traditional marks. It will therefore struggle 
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to adapt to protect non-traditional marks. This is a serious limitation on the law 
and may signal that traders should look elsewhere for protection. 
 

C. Trade Secrets 
 

      Many of the things that traders seek to protect can only be produced in one 
way using a secret recipe. One of the ways they might try to meet the Sieckmann 
seven to register a trade mark is by divulging that recipe. Many will choose to 
maintain the trade secret rather than get a trade mark.138 They may feel that the 
secret itself is sufficient to protect their interest. However, trade secrets can also 
be protected under the WTO law. As Perez highlights: 
 

Article 39 TRIPS establishes when undisclosed information will be 
protected against unfair competition. In order to be protected, that 
undisclosed information must be (1) secret; (2) have a commercial 
value due to its secrecy; and (3) reasonable steps have been taken in 
order to keep it secret.139 

 
The advantage for traders in using trade secrets, rather than patents or trade marks, 
is that there is no requirement for registration.140 This relieves a trader of initial 
bureaucratic costs. On the other hand, however, should the secret become public 
the secret is blown and everyone can use it. Legal protection takes the form of an 
injunction before the secret is leaked, not a monopoly after the event.141 
 

V. CONCLUSION 
 
      Looking to the future, the CJEU is likely to be given the opportunity to re-
evaluate its jurisprudence. While the thesis throughout this paper has been that 
the reforms do not change much, and so the old case law is still good law, the 
proposition is likely to be tested in the courts. The CJEU should seize the chance 
to undo some of the inherent inequality in the law. For example, they should 
clarify that the Sieckmann requirement for a representation to be easily accessible 
only requires it to be understood by a qualified expert.142 This would level the 
playing field as between traditional marks and non-traditional marks considerably 
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and be an important step towards providing adequate protection for non-
traditional marks. 
      A number of alternatives to trade mark protection have been examined by this 
paper. While traders will always look to stretch the law by exploring such avenues, 
it is important that the courts do not pursue judicial legislation in order to fill a 
perceived gap in trade mark law. To do so would risk undermining the internal 
coherence of other areas of law such as copyright. 143  If trade mark law is 
inadequate, and it has been argued at length that it is, then the solution must be 
found in trade mark law. The EU has a difficult task ahead of it but perhaps that 
task will be eased considerably by advances in technology that allow non-
traditional marks to be transformed onto an objective scale. Such advances are, it 
is hoped, not too far away.144 
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Alex Gewanter 
 
 

INTRODUCTION 
 

cademics have long argued that proportionality review is supplanting 
Wednesbury review, a doctrine that will allegedly soon be obsolete. The 

actual movement in the law is far more nuanced, with proportionality being 
modified by Wednesbury. The recent developments in proportionality are not just 
expansions in applicability, but also fundamental changes in the very nature of the 
review. Rather than simply growing and replacing Wednesbury, proportionality is 
adapting and changing. This essay will assess whether the two doctrines are 
fundamentally similar, then proceed to analyse these recent changes in the 
doctrines. It will conclude that they are dissimilar, though there is a definite 
convergence between the two methods. This convergence is not the common law 
Wednesbury review moving towards proportionality, but rather proportionality 
becoming more like Wednesbury. It is predicted that in the next few years 
substantive review will be conducted on ‘proportionality’ grounds, though it will 
not be the same proportionality doctrine understood today. 
 

I. ARE THE DOCTRINES DISSIMILAR? 
 
      For many years it has become standard practice to teach public law students 
judicial review in a convenient, but simplified, way. Proportionality review, a 
doctrine engaged under certain human rights and all European Union (EU) law, 
is taught as a very separate method to Wednesbury review, which is engaged in “a 
decision which is so outrageous in its defiance of logic or accepted moral standards 
that no sensible person … could have arrived at it.”1 Though this might once have 
been the case, an argument can be made that the two doctrines have greatly 
influenced each other. It could therefore be said that the current position is
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different to the orthodox view of them as antithetical in their application and 
methodology. This chapter will focus on outlining various arguments in favour 
and against the assertion that the doctrines are dissimilar. This section will focus 
on pre-2014 law, as the speculative nature as to the post-2014 position is to form 
the subject of the second chapter. 
 

A. The Weights Argument 
 
      This argument stems from perhaps the most influential essay written on the 
subject, ‘The Nature of Reasonableness Review’ by Professor Paul Craig.1  In the 
essay, Craig answers the question in the title of the chapter in the negative by 
reference to ‘weights.’ Weights, here, is an approach taken by the courts under 
Wednesbury review in which competing interests are weighed against each other. 
This is very similar to proportionality review, which requires the court to assess 
whether an action by a public body that limits a fundamental right of a person 
strikes a fair balance.2 Craig cites four cases decided under Wednesbury grounds 
that have an implicit weights consideration to them. For the purposes of this essay, 
I will explore one of the cases, Bancoult (No 2).3 The facts, as outlined by Lord 
Hoffmann, were whether it was lawful for the Government to occupy the Chagos 
Archipelago for defence purposes, resulting in the removal of 1,000 Chagossians. 
The Divisional Court, with Laws LJ and Gibbs J presiding, found in favour of the 
appellant, Mr. Bancoult, in the first litigation. The secondary legislation was 
quashed, but due to various intervening political developments, the Government 
later found it “impossible … to promote or even permit resettlement to take 
place.”4 A second case was brought on this issue. Lord Hoffmann, delivering the 
lead judgment, outlined the two arguments proposed. Jonathan Crow, 
representing the appellant (the Secretary of State),  
 

“said that because the Crown was acting in the interests of the 
defence of the realm, diplomatic relations with the United States 
and the use of public funds in supporting any settlement on the 
islands, the courts should be very reluctant to interfere. Judicial 
review should be undertaken with a light touch.”5 

 
      By contrast, Sir Sidney Kentridge, representing the respondent, said that 
“because the Order deprived the Chagossians of the important human right to 
return to their homeland, the Order should be subjected to a much more exacting 
                                                        
1 (2013) 66 CLP 131. 
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test.”1 By this, Sir Sydney submitted that the intrusive effect of the action by the 
state should warrant a more intensive version of Wednesbury, known as ‘anxious’ 
or ‘heightened’ scrutiny. Lord Hoffmann and the wider court were weighing up 
the competing interests of the parties. The type of Wednesbury review adopted 
by the court depends on the weight accorded to each of these interests. As noted 
by Paul Craig,2 Lords Hoffmann, Rodger of Earlsferry and Carswell all gave more 
weight to the interests of the state. By contrast, Lords Bingham and Mance, both 
dissenting, reached their verdict giving more status to the right of the Chagossians 
to not be displaced from their home. 
      Bancoult (No 2) is a very relevant case to cite here. In applying Wednesbury, of 
which there was no doubt it was the correct approach,3 the courts were forced to 
weigh the competing interests, as this would determine the level of scrutiny 
adopted. If they were to accept the Government’s argument, a low intensity level 
of scrutiny would be adopted. By contrast, if they placed more weight on the right 
not to be removed from one’s home, then a higher level of scrutiny would be 
chosen. By applying Wednesbury and the consequential need to choose which 
level of scrutiny is required, the courts are forced to weigh the balancing interests. 
As noted earlier this is very similar to the core aim of proportionality review, 
whereby competing interests are weighed up against each other. 
      The two doctrines involve weighing competing considerations, though to 
different degrees. In one, it is implicit and in the other explicit. This is a persuasive 
argument towards suggesting that the two doctrines are similar. 
 

B. The Sliding Scale Argument 
 
      This argument is espoused by academics such as James Goodwin4 and is also 
seen in case law. The foundation of ‘anxious scrutiny’ is perhaps the best 
illustration of the sliding scale consideration.  
      This doctrine finds roots in a judgment of Lord Bridge of Harwich, who 
posited that “the court must be entitled to subject an administrative decision to the more rigorous 
examination, to ensure that it is in no way flawed, according to the gravity of the issue 
which the court determines … the basis of the decision must surely call for the 
most anxious scrutiny (emphasis added).”5 This was cited by Sir Thomas Bingham 
MR, who developed the principle under the idea that “[t]he more substantial the 
interference with human rights, the more the court will require by way of 
justification before it is satisfied that the decision is reasonable.”6 One of the 

                                                        
1 ibid. 
2 Craig (n 2). 
3 Bancoult (No 2) (n 4) [132] (Lord Carswell). 
4 James Goodwin, ‘The Last Defence of Wednesbury’ [2012] PL 445. 
5 R v Secretary of State or the Home Department, Ex Parte Bugdaycay [1987] AC 514, 531. 
6 R v Secretary of State for Defence, ex parte Smith and Grady [1996] QB 517, 547 (Sir Thomas Bingham 
MR). 



 
63                                         Exeter Law Review                                [Vol. 44 
 

 

defining characteristics of Wednesbury review is that it is flexible. In certain cases, 
there would be a very deferential and low intensity Wednesbury review, and in 
others, heightened scrutiny. In ex parte Nottinghamshire County Council,1 the Secretary 
of State had the power to limit funding to local authorities who had demonstrated 
financial mismanagement. To do so, a Rate Support Grant Report had to be laid 
before, and approved by, the House of Commons. The relevant Report covering 
1985-86 passed with 343 votes in favour and 211 against.2 The court had to 
determine whether it was irrational under Wednesbury unreasonableness to 
remove funding from struggling local authorities, which would potentially 
compound the issue. Lord Scarman, giving the lead judgment, called for a low 
intensity level review due to the support given in the House of Commons.3 His 
Lordship allowed the appeal of the Secretary of State on the ground that it was 
not a justiciable matter and should be left to Parliament—unless it could be proved 
that the Secretary acted in bad faith and, in doing so, abused the mandate granted 
by Parliament. 
      This creates an interesting scale: matters which have Parliamentary approval 
have a lower level of scrutiny compared to interferences with fundamental rights, 
which have a higher scrutiny. The doctrine is flexible and can adapt to the 
circumstances it is being applied to. But is this dissimilar to proportionality? 
      Applying the test adopted by Lord Sumption for proportionality, there does 
appear to be a degree of flexibility in its application. The relevant step of the test 
is the fourth: “whether, having regard to the matters and to the severity of the 
consequences, a fair balance has been struck between the rights of the individual 
and the interests of the community.” 4  This implies that when the potential 
consequences are severe, the public body may be justified in adopting more 
invasive violations of rights. 
      There is a notable difference between the two doctrines here, however, based 
on which party receives the focus of the protection. Wednesbury adopts a public 
body focused approach. This is seen in the idea of deference, allowing them to 
reasonably do what they must in order to achieve the aim. It is only when they do 
so unreasonably that the court will intervene. Proportionality, by contrast, is more 
claimant-friendly. The requirement to assess “whether a less intrusive measure 
could have been used”5 is different from the Wednesbury standard that merely 
suggests that the decision must be reasonable. A visualisation of all the actions a 
Secretary of State could take in respect of a problem would find many that were 
reasonable and many that were not. Under Wednesbury, the Secretary could 
choose any of the reasonable actions. Under proportionality, the least intrusive 
measure would have to be taken. The sliding scale effect in Wednesbury will be 
                                                        
1 R v Secretary of State for the Environment, ex parte Nottinghamshire County Council [1986] AC 240. 
2 HC Deb 16 January 1985 vol 71 col 420-4. 
3 Ex parte Nottinghamshire County Council (n 13), 247 (Lord Scarman). 
4 Bank Mellat (n 3) [20] (Lord Sumption). 
5 Bank Mellat (n 3) [20] (Lord Sumption). 
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therefore greater than that in proportionality by virtue of who has the benefit of 
protection. 
 

C. Divergence in Verdict Argument 
 

      For the purpose of the essay, I have named this the “divergence in verdict” 
argument, as it features most prominently amongst senior judges asserting that the 
verdict of most cases will not change based on the standard of review adopted. 
      There is a wealth of case law in which senior members of the judiciary have 
stated that in the majority of cases, applying proportionality and Wednesbury will 
not lead to different outcomes.1 This argument has some academic support, with 
Bjorge,2 to name one, asserting that most leading cases argued under the Human 
Rights Act 1998 (HRA 1998) on proportionality grounds would have reached the 
same outcome under Wednesbury review.3 This argument has its flaws, lying in 
application and past case law.  
      Alec Samuels, a practitioner, raises a very fair practical consideration to show 
that the doctrines are dissimilar. Summarising the debate succinctly, he says that: 
 

“Proportionality has undoubtedly come to be accepted into 
English law. It may be the same as irrationality, simply expressed 
in different terminology, or at any rate rather similar. It may be 
different, but overlap to a considerable degree. It may even be 
quite different, opposed, mutually exclusive.”4 

 
His argument is that, though the extent to which the integration has happened is 
unclear, it is ultimately irrelevant. “What is clear is that the advocate will normally 
plead and argue both irrationality and proportionality. It is not a question of 
choice: go for both.”5 This perhaps provides an explanation for the stagnation in 
the case law as to whether proportionality has supplanted Wednesbury— 
practitioners arguing the cases are not forced to choose which method they prefer 
to argue under. While practitioners plead under both, the doctrines appear 
antithetical and distinct. It then falls to look at cases that highlight the differences 
between the doctrines.

                                                        
1 Keyu and others v Secretary of State for Foreign and Commonwealth Affairs and Another [2015] UKSC 693, 
[2015] 3 WLR 1665 [271] (Lord Kerr), Pham v Secretary of State for the Home Department [2015] UKSC 
19, [2015] 1 WLR 1591 [103 and 108] (Lord Sumption), R (Youssef) v Foreign Secretary [2016] UKSC 3, 
[2016] 2 WLR 509 [57] (Lord Carnwath), R (ABCIFER) v Secretary of State for Defence [2003] EWCA 
Civ 473; [2003] QB 1397 [33] (Dyson LJ). 
2 Eirik Bjorge, ‘Common law rights: balancing domestic and international exigencies’ CLJ. 2016, 
75(2), 220. 
3 ibid [223]. 
4 Alec Samuels, ‘Under review’ (2016) 166(7688) NLJ 15, 16. 
5 ibid. 
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      The argument that the two doctrines are linked falters in light of Smith and 
Grady v United Kingdom.1 In this case, both applicants were discharged from the 
Royal Air Force on the grounds that they were homosexual. The Court of Appeal 
upheld the dismissal as lawful.2 As this case was before the introduction of the 
HRA 1998, the Court was limited to applying Wednesbury review. Even when 
using the heightened version of scrutiny warranted when there is a breach by the 
Executive of fundamental rights, the decision was held not to be unreasonable. 
When appealed to the European Court of Human Rights (ECtHR), the decision 
to exclude servicemen and servicewomen on the grounds of their sexuality was 
held to be disproportionate.3 This presents a gap between the two doctrines, 
where proportionality is able to protect against an injustice that Wednesbury fails 
to. How can the two doctrines be similar if such an outcome is possible? Even if 
in the majority of cases the doctrines may lead to the same outcome, outlying cases 
like this prove that there is a very real difference between the two approaches. 
      As noted by Saara Idelbi, a dichotomy in the Supreme Court also serves to 
disprove this argument.4 Whether or not the doctrines are similar or dissimilar 
would have major implications on the process by which change in the standard of 
administrative review would take place. If they are similar, as argued by many 
judges5 and Paul Craig,6 then changing the standard of review would be simple. 
But the current consensus is that it would be a large constitutional change to adopt 
a new standard of review, one which would require a bench of 9 judges7 and 
possibly can only come from Parliament. 8  If the implications of replacing 
Wednesbury are great, then the judicial argument that the doctrines are similar 
falls apart on examination. 
 

D. The Daily Dilemma 
 

      In ex parte Daly, 9  Lord Steyn raised three differences between the two 
doctrines.10 Paul Craig explains the desire to do so by his Lordship, as “Daly was 
inextricably linked with the need to deal with Smith and Grady v United Kingdom,11 
where the ECtHR decided that even heightened review was not sufficient for the 
purpose of the Convention.”12 What are Lord Steyn’s three non-exhaustive 

                                                        
1 (1999) 29 EHRR 493. 
2 ex parte Smith and Grady (n 12) (Sir Thomas Bingham MR). 
3 Smith and Grady v United Kingdom (n 23). 
4 Saara Idelbi, ‘Proportionally and Rationality in Judicial Review’ (2016) 160 (5) SJ 35. 
5 Keyu (n 18). 
6 Craig (n 2), 151. 
7 Keyu (n 18) [132] (Lord Neuberger). 
8 Goodwin (n 10), 453. 
9 R v Secretary of State for the Home Department, ex parte Daly [2001] 2 WLR 1622. 
10 ibid [27]. 
11 Smith and Grady v United Kingdom (n 23). 
12 Craig (n 2) 148. 
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examples and can any hope be salvaged for the argument that the two doctrines 
are similar? Lord Steyn held that:  
  

“First, the doctrine of proportionality may require the reviewing 
court to assess the balance which the decision maker has struck, 
not merely whether it is within the range of rational or reasonable 
decisions. Secondly, the proportionality test may go further than 
the traditional grounds of review inasmuch as it may require 
attention to be directed to the relative weight accorded to 
interests and considerations. Thirdly, even the heightened 
scrutiny test … is not necessarily appropriate to the protection 
of human rights.”1 

 
The first two criticisms can be addressed by Professor Craig’s article2 as explored 
earlier in this essay. With ‘weights’ being a central tenet of Wednesbury review, 
both doctrines require the reviewing court to assess the balance. The third 
however, requires a more in-depth analysis.  
      This has been subject to notable academic debate in recent history. It is a 
debate that has been renewed in the context of the proposed repeal of the HRA 
1998,3 which allowed proportionality review to be used by the courts in respect of 
‘Convention’ rights. 4  Many have analysed whether the common law, in the 
absence of the HRA 1998, would continue to provide a broad level of protection 
without proportionality review.  This is of particular importance as some believe 
it to provide a greater level of protection. Sir Philip Sales, writing extrajudicially, 
notes that “the proportionality standard involves a significantly greater power of 
review for the courts.”5 Academics, such as Conor Gearty,6 and organisations, 
such as Liberty,7 have argued in favour of retaining the Act for this reason, as they 
feel that a loss of proportionality that would be consequential to the repeal would 
result in a lapse in the standard of human rights protection. By contrast, other 
academics, such as Goodwin8 and Bjorge,9 advocate for Wednesbury review. They 
argue that the common law has provided an adequate level of protection. Bjorge 

                                                        
1 ex parte Daly (n 31) [27] (Lord Steyn). 
2 Craig (n 2). 
3 ‘Protecting Human Rights in the UK The Conservatives’ Proposals for changing Britain’s human 
rights laws” (Conservative strategy paper published 3 October 2014). 
4  Convention for the Protection of Human Rights and Fundamental Freedoms (European 
Convention of Human Rights (‘ECHR’)). 
5 Sir Philip Sales, ‘Rationality, Proportionality and the Development of the Law’ (2013) 129 LQR 223, 
226. 
6  Conor Gearty “Why the Human Rights Act should not be repealed: an Irish perspective” 
[electronic]. 
7 Liberty “Human Rights Act Mythbuster” [electronic]. 
8 Goodwin (n 10). 
9 Bjorge (n 19). 
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raises the argument that “whilst it is obviously possible to repeal the [HRA 1998], 
it is not possible to expunge from the law reports the judgments in which the 
[HRA 1998] has done its work, and the indelible imprint it has left on the common 
law.”1 This raises an interesting point: if the Act were to be repealed, what would 
be left behind? Whether there has been a change in the fundamental nature of the 
doctrines is to be the subject of the second chapter of this paper. 
      Proponents of proportionality review point to the distinction between two key 
cases, Fitzpatrick v Sterling Housing Association Ltd 2 and Ghaidan v Godin-Mendoza.3 
These two cases had markedly similar facts, were decided 5 years apart, but had 
antithetical outcomes. To highlight how remarkable this is, I will explore the facts 
briefly. The relevant statutory provision was the Rent Act 1977 Schedule 1 s.2(2), 
which held that to continue the tenancy held by a deceased partner, the surviving 
party to the relationship needed to have lived “with the original tenant as his or 
her wife or husband.” Failing this, the surviving party could potentially claim to 
be part of their family. This only granted an assured tenancy under s.3, a weaker 
legal position for the purposes of continuing the tenancy. The homosexual 
claimants would therefore be at a disadvantage were they not able to be included 
under s.2(2). On this issue, the House of Lords in Fitzpatrick4 was unanimous in 
their view that though the relationship was loving and hard to be unsympathetic 
towards, it did not fall under that section. Lord Hutton in particular held that:  
 

“A person can only live with a man as his wife when that person 
is a woman, and accordingly Mr. Fitzpatrick cannot claim to have 
been living with Mr. Thompson as his wife. Similarly, a person 
can only live with another person as a husband when that other 
person is a woman, and accordingly, Mr. Fitzpatrick cannot claim 
to have been living with Mr. Thompson as his husband.”5 

 
This reflects the concerns raised in the Court of Appeal, particularly by Ward LJ, 
that to recognise Mr. Fitzpatrick’s claims would be to exceed the limits of judicial 
creativity, and that it was a matter for Parliament to legislate and decide upon. The 
court was conflicted between both this concern and the desire to give justice to 
Mr. Fitzpatrick who they sympathised with. As a compromise, they granted 
homosexual couples the status of family members, granting Mr. Fitzpatrick an 
assured tenancy. Their Lordships were very eager to apply Parliament’s intentions, 
a theme which recurred in Ghaidan6 five years later.

                                                        
1 ibid [229]. 
2 [1999] UKHL 42; [2001] 1 AC 27. 
3 [2004] UKHL 30; [2004] 2 AC 557. 
4 Fitzpatrick (n 45). 
5 ibid [57] (Lord Hutton). 
6 Ghaidan (n 46). 
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      Here, the facts were the same except for one notable exception: the deceased 
partner in the homosexual relationship had died after the HRA 1998 had come 
into force. A case was brought on the grounds that the wording of s.2(2) of the 
Rent Act 1977 was incompatible with Article 14 in conjunction with Article 8 of 
the ECHR.1 The former is the prohibition of discrimination in the exercise of 
other rights. The specific right it is attached to is the ‘[r]ight to respect for private 
and family life.’ A majority in the House of Lords upheld that judgment of the 
Court of Appeal that the phrase “as his or her wife or husband” should be 
interpreted to mean “as if they were his wife or husband” (emphasis added). This 
was done under Section 3(1) of the HRA 1998 which states that “[s]o far as it is 
possible to do so, primary legislation and subordinate legislation must be read and 
given effect in a way which is compatible with the Convention rights.” In doing 
so, the court was able to both give effect to Parliament’s intentions and address 
the discrimination. They were unable to do this under Wednesbury review, but 
were under proportionality review. This is another case that distinguishes the two 
doctrines, leading to the conclusion that they are dissimilar. 
      Proponents of the HRA 1998 and the proportionality review that it brings to 
cases of human rights breaches have a strong argument in the dichotomy above. 
The HRA 1998 gave their Lordships the opportunity to interpret primary 
legislation in a way that could resolve disproportionate and discriminatory 
situations. From this position, we must return to the issue raised earlier. What is 
the current position of the common law? Would surviving partner Mr. Godin-
Mendoza be forced into the same position as Mr. Fitzpatrick if the HRA 1998 
were repealed? It may appear hard to defend, in the light of these cases, the 
argument that the doctrines are similar. Though the weights and divergent verdict 
arguments outlined earlier are persuasive, I cannot conclude that the doctrines as 
applied are similar. The dichotomy between the applications of traditional grounds 
of review seen in Fitzpatrick2 and ex parte Smith and Grady3 cannot compare to the 
level of protection afforded under Ghaidan4 and Smith and Grady5 respectively. The 
greater protection afforded under proportionality review leaves a fundamental 
distinction between the two doctrines, answering the title of the chapter in the 
affirmative. There is, however, a concerted and discernible move towards each 
other by both doctrines.

                                                        
1 ECHR (n 38). 
2 Fitzpatrick (n 45). 
3 ex parte Smith and Grady (n 12). 
4 Ghaidan (n 46). 
5 Smith and Grady v United Kingdom (n 23). 
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II. ARE THE TWO DOCTRINES CONVERGING? 
 
      Having established that the two doctrines are dissimilar in nature, are there 
any current developments in the law that are challenging this assertion? In other 
words, is the law moving towards a position where the doctrines are coalescing? 
This chapter will argue that, contrary to popular academic opinion, the main area 
of change is to proportionality. The chapter is divided into changes to each 
doctrine, though as the chapter will argue that the two doctrines are moving 
together, there will be considerable overlap. 
 

A. Changes in Wednesbury Review 
 

      One way in which the two doctrines could change would be the abolition of 
one, most likely Wednesbury. Wednesbury is a doctrine that has come under 
intense judicial scrutiny, most notably in the Court of Appeal judgment in 
ABCIFER.1 Here, Dyson LJ giving the judgment of the court had a most damning 
condemnation of the doctrine, describing the existence of two regimes as 
“unnecessary and confusing.”2 He held that “[w]e have difficulty in seeing what 
justification there is now for retaining the Wednesbury test. But it is not for this 
court to perform its burial rites.”3 In this case, the Court reluctantly applied 
Wednesbury, believing that it should not be the applicable standard. With an 
understanding of judicial hostility towards the doctrine, the subsequent caselaw 
becomes clearer. The senior judges are, whether deliberately or not, trying to 
perfect what they feel to be an imperfect doctrine. There is, however, a reluctance 
that can be inferred amongst the judiciary. It could be argued that the judges 
appear hesitant to replace Wednesbury with proportionality. 
      The development of the most recent movement to replace Wednesbury can 
arguably be charted across four key cases. The first case, Kennedy v Charity 
Commission,4 has a paragraph that became the lynchpin of subsequent judicial 
reasoning against the doctrine. Lord Mance states that “[t]he common law no 
longer insists on the uniform application of the rigid test of irrationality once 
thought applicable under the so-called Wednesbury principle… The nature of 
judicial review in every case depends on the context.”5 This comment, though 
obiter, would be cited frequently in subsequent judgments and would form the basis 
of the judicial assault on Wednesbury. 
      In Pham,6 Lord Sumption held that “although English law has not adapted the 
principle of proportionality generally, it has for many years stumbled towards a 
                                                        
1 ABCIFER (n 18).  
2 ibid [34]. 
3 ibid [34]-[35]. 
4 [2014] UKSC 20; [2015] AC 455. 
5 ibid [51] (Lord Mance). 
6 Pham (n 18). 
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concept which is in significant respects similar.”1 When viewed in the context of 
the judicial hesitation that will be subsequently explored, this statement reveals 
volumes. It can be argued that Lord Sumption is following the hesitation trend in 
which the judges are taking such a fundamental change slowly. This idea is 
supported by the main case, Keyu. 2  Here, Lord Neuberger PSC, came 
extraordinarily close to replacing Wednesbury review with proportionality. 
Though, on the surface, Lord Neuberger’s judgment does not suggest whether or 
not his Lordship would support such a change, his views can be inferred. He 
suggests that “it would not be appropriate for a five-Justice panel of this court to 
accept, or indeed reject, this argument.”3 This appears to be a balanced and neutral 
standpoint, but is subsequently undermined by a later paragraph. Despite agreeing 
with the Court of Appeal’s application of Wednesbury,4 he later discusses whether 
it would be disproportionate or not to grant the inquiry.5 This is obiter, but from it 
an inference could be made that Lord Neuberger supports the application of 
proportionality review, for why else would his Lordship apply it to the facts? Lord 
Kerr also agreed with the Lord Neuberger’s proposal, but interestingly stated that 
"I suspect that this question will have to be frankly addressed by this court sooner 
rather than later.”6 Lord Reed raised the argument that his Lordship would not 
pass comment on the debate as it had not “been the subject of detailed 
argument,”7 though this would no longer remain an excuse in the final of the four 
cases. 
      In R (Youssef),8 an Egyptian national arrived in the United Kingdom in 1994 
claiming asylum. This was rejected due to his membership of Al-Qaeda. Mr. 
Youssef could not be deported due to fear that he would be tortured, a breach of 
Article 3 ECHR.9 Mr. Youssef was convicted by an Egyptian court in absentia and 
the Egyptian government successfully applied to the United Nations Security 
Council to have his assets frozen. The proceedings relate to the conduct of two 
Foreign Secretaries and their involvement in the situation. Senior counsel for Mr. 
Youssef, Timothy Otty QC, argued that there were four grounds of appeal. The 
fourth is relevant to the debate: 
 

“Given the gravity of the context, the courts below were wrong 
to limit the standard of review to that of Wednesbury 
unreasonable or irrationality. Following the more recent 

                                                        
1 ibid [105] (Lord Sumption). 
2 Keyu (n 18). 
3 ibid [132] (Lord Neuberger). 
4 ibid [128] (Lord Neuberger). 
5 ibid [136] (Lord Neuberger). 
6 ibid [271] (Lord Kerr). 
7 ibid [119] (Lord Reed).  
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guidance of the court in Kennedy… and Pham… the appellant was 
entitled to a ‘full merits review’, or at least one involving a 
‘proportionality analysis.”1 

 
Lord Carnwath, giving the lead judgment with the agreement of all four other 
Justices, disagreed with this assertion. The reasoning was that “[o]n the other hand, 
in many cases, perhaps most, application of a proportionality test is unlikely to 
lead to a different result from traditional grounds of judicial review. This is 
particularly true of cases involving national security.”2 This is interesting and 
indeed bears a rather ironic twist. What began as a challenge to the legitimacy of 
Wednesbury review in Kennedy 3  culminated in proportionality being changed. 
Here, in the context of national security cases, the defining feature of 
proportionality being more inflexible has been reduced to reflect the deferential 
nature of Wednesbury. As noted earlier, in cases of national security or 
Parliamentary approval, the court views the matters as less justiciable under 
Wednesbury. By refusing to draw a distinction between the outcomes of the two 
doctrines, Lord Carnwath is helping to move proportionality towards 
Wednesbury, by adding an assessment of deference to the standard of review. This 
was also seen in R (Carlile)4 in the judgments of certain particular Justices.  
      In this case, a controversial speaker wanted entrance into the country to 
address certain distinguished Members of Parliament. The speaker was a dissident 
Iranian politician and the de facto leader of an organisation that, for three decades, 
used terrorism against the State. This case came at a time of tense relations with 
Iran, with international financial sanctions being imposed on the State in 2011 and 
Iranian suspicions of the United Kingdom’s involvement in the assassination of 
an Iranian nuclear scientist. With the Government needing cooperation on 
matters of security, the Home Secretary, on advice of the Foreign Office, rejected 
entrance. A case was brought to determine whether the breaches of Articles 9 
(freedom of thought, conscience and religion) and 10 (freedom of expression) 
ECHR5 were proportionate. The Supreme Court held, by a 4-1 majority (Lord 
Kerr dissenting), that it was proportionate.  
      The majority here adopted a proportionality review approach that was flexible 
in matters that would traditionally, under Wednesbury review, warrant deference. 
The language of Lord Sumption in particular is very conducive to an environment 
in which proportionality is moving towards Wednesbury. His Lordship stated that 
deference is a concept that is “no more than a recognition that a court of review 
does not usurp the function of the decision-maker, even when Convention rights are 
                                                        
1 R (Youssef) (n 18) [105] (Lord Sumption). 
2 ibid [57] (Lord Carnwath). 
3 Kennedy (n 58). 
4 R (Lord Carlile of Berriew QC and others) v Secretary of State for the Home Department [2014] UKSC 60; 
[2015] 1 AC 945. 
5 ECHR (n 38). 
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engaged” (emphasis added). 1  This recurs later in the judgment, when Lord 
Sumption notes the inability of the court to make assessments on national security 
matters, citing a lack of expertise and evidence in comparison with that of the 
Foreign Office.2 Lord Neuberger3 and Lord Kerr4 both comment upon this issue. 
The former believes that since the threats of violence cited by the Government 
are not guaranteed to materialise, more deference to the government should be 
given for reasons of democratic accountability. Lord Kerr, by contrast, believes 
on moral grounds that, as the violence is antidemocratic, the court should not take 
it into consideration. In addition to this, his Lordship rebuts the assertion that 
deference is a feature of proportionality review. This is in contrast with both Lord 
Sumption5 and Lady Hale,6 who both feel that it is. Lord Sumption, in particular, 
argues that, as they lack the competence to review the balance effectively as 
required under proportionality review, their assessment must instead be whether 
the Home Secretary followed the correct procedure in her decision.7 This was 
supported by Lord Neuberger who said that:  
 

“Lord Sumption is surely right to the extent that, unless it can be 
shown to be based on wrong facts or law, not genuinely held, or 
irrational, the nature of the decision in this case is such that the 
court would require strong reasons before it could properly 
substitute its own decision for that of the Secretary of State.”8 

 
The court here has amended proportionality review so that it is more similar to 
Wednesbury review, giving more deference to the Government in areas such as 
national security in which, as Lady Hale noted, the Government are “more 
qualified”9 to make the decision. This is moving away from assessments as to 
whether the decision was correct towards a procedural analysis, a feature of 
Wednesbury. 
 

B. Changes in Proportionality Review 
 

      Though one may be forgiven after reading academics in favour of abolishing 
Wednesbury review to think that proportionality review is an immovable concept, 
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3 ibid [75] (Lord Neuberger). 
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it too is changing. In many key ways, these changes are making it appear more like 
Wednesbury review. 
      Proportionality review is undoubtedly becoming more flexible in its 
application. Proportionality is a doctrine that, in theory, should be more inflexible. 
With a rigid test, its structure has been praised judicially, such as by Lord Mance, 
who even asserted that Wednesbury could benefit from adopting such a 
formulation. 1  In Pham 2  and R (SG), 3  the application of proportionality was 
potentially controversial, though the court still used it. In Pham,4 the deprivation 
of British citizenship was at stake, consequentially depriving him of EU citizenship 
under Article 9 of the Treaty on European Union. Accordingly, what was a 
national matter that should have engaged Wednesbury review became a 
supranational EU issue under an indirect technicality. Though, by virtue of Costa 
v ENEL,5 EU law has supremacy over conflicting national law, it seems more 
likely that the EU law dimension is rather a convenient factor to hide the real 
desire of the court—to use proportionality. This is remarkable, and the 
significance should not be underestimated; the court here is framing the facts in 
such a way to expand the scope of proportionality review. It is fair to argue that 
proportionality here is moving towards Wednesbury review by virtue of the fact 
that their spheres of application are beginning to overlap. If the two doctrines, 
dissimilar by nature as noted in Chapter One, are not moving towards each other, 
this overlap would not be possible. It would be obvious to the court which 
doctrine to apply, and issues like this would not arise.  
      A similar situation was seen in R (SG).6 Here, the dissenting minority framed 
the facts in such a way as to engage proportionality review. The issue here was 
whether it was lawful for the Secretary of State for Work and Pensions to impose 
a cap on the amount of welfare benefits which could be received by claimants in 
non-working households. This appears, prima facie, to require a Wednesbury review 
approach. It is the action of a Governmental minister fulfilling a manifesto 
commitment and it is fair to expect that the focus of scrutiny would be towards 
whether it was implemented in a reasonable way. Instead, Lady Hale adopted a 
proportionality review approach by stating that this was an interference with 
Article 1 of the First Protocol (the right to peaceful enjoyment of property) in 
conjunction with Article 14 ECHR.7 This is controversial: can a person have a 
right to property of the government because they previously had an interest in it? 
In other words, if a person received welfare benefits in the past, do they then have 

                                                        
1 Kennedy (n 58), [54] (Lord Mance). 
2 Pham (n 18). 
3 R (SG and others) v Secretary of State for Work and Pensions [2015] UKSC 16; [2015] HLR 21. 
4 Pham (n 18). 
5 Flaminio Costa v E.N.E.L. [1964] EUECJ C-6/64; [1964] ECR 585. 
6 R (SG) (n 86). 
7 ibid [180]. 
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a right to continue to receive them in the future? Under Stec v UK 1 Article 1 of 
the First Protocol does not provide a right to acquire property, but in the context 
of benefit schemes the state must implement it “in a manner which is compatible 
with Article 14.”2 Here, Lady Hale held that as the change would affect primarily 
single parents and victims of domestic violence, the majority of whom were 
women, this was indirect gender discrimination. In doing so, this would engage 
proportionality review by virtue of the HRA 1998. As with Pham,3 the judges have 
expanded the application of proportionality review to cases that are not as clear-
cut. The courts are willing to give weight to ancillary issues so that they may apply 
proportionality review. Doing so expands proportionality review into areas that 
would traditionally have been under Wednesbury review. Application is an area 
where in recent caselaw it is exceedingly clear that proportionality is moving 
towards Wednesbury. Expanding proportionality in areas of political questions 
has, however, been condemned by leading Parliamentarians. Lord Howard of 
Lympne stated that:  
  

“No-one questions the importance of judicial review based on 
the original Wednesbury principals. Ministers and other 
administrative bodies must act within the law. But questions of 
proportionality inevitably involve the balancing of some rights 
and interests against others. That is of the essence of political 
judgement and decisions of that kind should be made by 
Members of Parliament who are accountable to their 
electorates.”4 

 
With clear movements amongst some in the judiciary to abolish Wednesbury 
review, it is fair to conclude that the common law in respect of the doctrine is not 
static. The majority of the changes, however, are in respect of proportionality, 
which has incorporated characteristics archetypal of Wednesbury. To answer the 
title of the chapter, both doctrines are converging. 
 

CONCLUSION 
 
      Judicial review can be a frustratingly complicated area of law due to lack of 
clarity. This is not helped by the Court’s slow progress to resolve the debate. 
Fortunately, in the light of these recent developments in the case law, it is probable 
that the convergence between the two doctrines will result in a definitive answer 
soon. I must agree with the majority academic view that proportionality will 

                                                        
1 [2006] ECHR 393. 
2 ibid [53]. 
3 Pham (n 18). 
4 Letter from the Rt. Hon. Lord Howard of Lympne CH QC to the author (18 December 2016). 
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eventually replace Wednesbury; that much is probable. Where I depart from 
convention is that what is understood to be proportionality review currently will 
not be the standard used in future cases. Instead, it will bear the hallmarks of both 
current Wednesbury and proportionality, becoming a new hybrid doctrine. This 
will hopefully provide clarity for practitioners and academics alike and will appease 
defenders of both doctrines. The Supreme Court should use any upcoming 
opportunity it has to clarify the outstanding issues when replacing the doctrine. 
Hopefully the Court will do so, but regardless of what happens the future remains 
positive. As noted by Bjorge, an “auspicious future lies ahead for domestic 
protection of fundamental rights through the common law.”1

                                                        
1 Bjorge (n 19) 220. 
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INTRODUCTION 
 

uman dignity is a significant and complex legal concept that has featured in 
historic accounts of philosophy and throughout the twentieth-century has 

found its way into national constitutions and human rights instruments.1 This 
essay seeks to argue that, despite the critiques of the concept, it is human dignity’s 
dynamic and fascinating ability to be uniquely effective in protecting humanity that 
nurtures it as being the ultimate legal tool, thus supporting the question statement. 
That is, “despite numerous critiques, human dignity remains the ultimate legal tool for the 
effective protection of humanity in the twenty-first century.” 
      Whilst there are many meanings of the terms “ultimate”, “effective” and 
“humanity”, this essay refers to human dignity as being “ultimate” in the sense 
that it is the absolute, inviolable mother right in which other meaningful human 
rights protection flows. 2  In terms of “effective” protection, it is argued that 
effectiveness can be defined as the complete and complex function of human 
dignity that goes far beyond a static Kantian autonomous understanding of a 
human being.3 “Humanity” is used in this essay as a term that reflects the equality 
of all human life including the diverse, emotive and vulnerable aspects of human 
beings.4 It also refers to humanity in a wider sense including the future visions of 
humanity and the environment in which it exists. This paper firstly begins with
                                                        
1 M.V. Doughtery (ed), Pico della Mirandola: New Essays (CUP, 2008) 68 and M.J. Meyer, ‘Kant’s 
Concept of Human Dignity and Modern Political Thought’ 8 (1987) History of European Ideas 319-332.   
2 See Basic Law for the Federal Republic of Germany Article 1 and Hungarian Constitution Article 
II.  
3 I. Kant, ‘Metaphysics of Morals’ Section 38 of the Doctrine of Virtue (Ak. 6:462) and H.J. Paton, The 
Categorical Imperative (Hutchinson 1947) 189. 
4 C. Dupré, The Age of Dignity (Hart Publishing 2015) 44. 
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identifying the critiques of human dignity and argues that these are in fact the 
characteristics that maintain human dignity’s effectiveness. Secondly, the paper 
goes on to argue that the progressive and extensive qualities of human dignity 
underpin its effectiveness in protecting humanity. Human dignity is subsequently 
argued as ultimate as it takes the protection of humanity further in effectiveness 
by extending other legal principles to include those most vulnerable in humanity. 
Lastly, the paper takes its awareness wider and uses reflections on human dignity 
in the twenty-first century. It looks at dignity’s ability as a legal tool to facilitate 
more radical change beyond human rights to bolster further the argument that 
dignity’s effectiveness for protecting humanity is based on its very nature as an 
ultimate “core” for human beings and their environment.5 
 

I. THE CRITIQUES  
 

A. Repetition 
 
      Human dignity has been criticised primarily for its vacuous nature. It is 
questionable whether such criticisms should be described as “numerous” as they 
often relate to the same characteristic of open-endedness.6 It is argued that in 
acknowledging the potential critique of human dignity, we can reveal that “the 
unfinished nature of human dignity is a crucial sign of its dynamism, usefulness,” 
and therein its effectiveness as an ultimate legal tool.7 Bagaric and Allan criticise 
human dignity for being boundless in its nature, having a definition without 
consensus and working on both sides of the argument. 8  Similarly, Macklin 
contends that dignity is a “vague… restatement of other more precise notions”.9 
Foster identifies others that have criticised dignity for being a vacuous concept or 
as being “the legal tool used when philosophers run out of arguments”.10 Even 
supporters of dignity like McCrudden suggest that dignity has the ability to 
constrain rights and protect them simultaneously. 11  Grover rejects this and 
suggests that this coalesce into one overarching critique of vagueness that can be 
applied easily to both sides of a dignity breach.12 In turning such indeterminacy 
on its head, it can be argued that it is the subjective meaning of dignity which 

                                                        
5 C. McCrudden, ‘Human Dignity and Judicial Interpretation of Human Rights’ 19 (2008) European 
Journal of International Law 655 – 724 675.  
6 M. Bagaric and J. Allan, ‘The Vacuous Concept of Human Dignity’ 5 (2006) Journal of Human Rights 
257 – 270.  
7  C. Dupré, ‘Constructing the Meaning of Human Dignity: Four Questions’ in C. McCrudden, 
Understanding Human Dignity (Oxford OUP 2014) 113 – 121 121. 
8 Bagaric and Allan (n 6) 264, 265 and 266. 
9 R. Macklin, ‘Dignity is a Useless Concept’ (2003) 327 British Medical Journal 1419 – 1420 1419. 
10 P. Singer, Applied Ethics (Oxford OUP 1986) 228.  
11 McCrudden (n 5) 702. 
12 S. Grover, ‘A Response to Bagaric and Allan’s “The Vacuous Concept of Human Dignity”’ (2009) 
The International Journal of Human Rights 615 617. 
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enables it to be so effective for vulnerable victims of dignity breaches and their 
beliefs of what “they would find distressing”.13 Human dignity can be applied 
subjectively to those that are not ordinarily accounted for in the status quo of the 
law.14 Furthermore, in response to Macklin’s critique, it is contended that the other 
principles on which she relies, i.e. autonomy, are in reality no more clear in 
deciphering the answers to moral issues. 15  Double standards are set in the 
recognition that bioethics often relies on the doctrine of rights to decipher answers 
to ethical issues.16 Rights are historically an extensively open and complex legal 
doctrine that becomes subject to the same critique in which Macklin strikes against 
dignity. 17  This demonstrates a pitfall within the critique and enhances the 
argument that the ability for dignity to be subjective and fluid does not render it 
ineffective; just the same as other legal principles like justice and autonomy. In 
fact, it is the ability for dignity to be subjective that allows it to be uniquely 
effective and thus the ultimate legal tool for the effective protection of humanity. 
 

B. Political Reservation 
 
      Further to this, recognition of potentially political reservations possessed by 
the critics may account for their disregard for it as an effective and coherent legal 
tool. Rao, an American legal scholar, argues that human dignity “undermines 
individual rights and liberty” that are important in American legal culture.18 Rao 
claims that within European constitutions, individual liberties are conceived 
through broader values such as human dignity and that this collapses the value of 
rights.19 Yet this is contradictory. In recognition of the atrocities that human 
dignity seeks to prevent from occurring again, it can be argued that without dignity 
as an ultimate legal tool for protection of humanity the value of individual liberty 
becomes ineffective.20 It is only when rights such as liberty are seen through the 
lens of dignity that they remain meaningful and do not run the risk of developing 
dangerously.21 Rao forgets that human dignity works as a “minimum core” where 
                                                        
13 R (On the Application of Oliver Leslie Burke) v The General Medical Council, The Disability Rights Commission, 
The Official Solicitor to the Supreme Court [2004] EWHC 1879 (Admin) at 166. 
14 Grover (n 12) 617 also Pretty v United Kingdom (2346/02) [2002] ECHR 423, Airedale NHS Trust v 
Bland [1993] A.C. 789 and R (Adam and Limbuela) v Secretary of State for the Home Department [2005] 
UKHL 66. 
15 C. Foster, Human Dignity in Bioethics and Law (Hart Publishing 2011) 61.  
16 R. Dresser ‘Human Dignity and the Seriously Ill Patient’ in The Presidents Council on Bioethics 
(eds) Human Dignity and Bioethics: Essays Commissioned by the President’s Council on Bioethics (2008). 
17 Wenar and Leif, ‘Rights’ in E.N. Zelta (ed) The Stanford Encyclopaedia of Philosophy (Fall Edition 2015) 
available at https://plato.stanford.edu/archives/fall2015/entries/rights/ accessed 19th April 2017. 
18 N. Rao, ‘On the Use and Abuse of Dignity in Constitutional Law’ (2008) Columbia Journal of European 
Law 201 - 255 204. 
19 ibid [222]. 
20 German Basic Law (n 2) and Constitution of the Republic of South Africa, Chapter 1 Founding 
Provisions s.1.  
21 McCrudden (n 5) 663 and 673.  
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if you “dig deep enough, through other principles, you eventually hit dignity”.22 
This enables rights like liberty to exist to begin with supporting the argument for 
it being ultimate. The basis for Rao’s argument against dignity as impacting on the 
protection of liberty seems to be founded on a political reservation to a European 
style protection of rights, rather than a genuine concern for it as a concept. This 
demonstrates that whilst dignity may be different to traditional American legal 
thought, it remains as the ultimate legal tool for the effective protection of 
humanity. This underlying principle maintains stability amongst competing rights.  

 
II. EFFECTIVENESS OF HUMAN DIGNITY  

 
A. The Deeper Meaning of Dignity; Why is it Ultimate? 

 
      After having established that the critiques of dignity relate to the very thing 
that contributes to its effectiveness, it will now be argued that the qualities human 
dignity possesses enhances the protection of humanity by progressing human 
rights protection further in its ability to facilitate change across constitutional law 
and develop beneficial interplay with other principles. It is thus contended, in 
support of the argument, that it is this unique effectiveness that nurtures dignity 
as being ultimate. In terms of dignity’s deeper meaning, legal scholars have 
conceptualised dignity as the “moral source from which all basic rights derive their 
meaning”.23 This understanding of dignity places it at the core of rights protection 
and demonstrates its ability to be understood as the ultimate legal tool in which all 
other rights naturally evolve from, thus supporting the thesis argument. 
      In dignity’s definition as a minimum core, McCrudden has noted that beyond 
this understanding dignity becomes complex in its universalism.24 However, it is 
posited that this universality allows dignity to be uniquely effective for protecting 
humanity and therefore ultimate above other human rights instruments. As 
McCrudden himself discusses, it is “one of the attractions of dignity in the human 
rights context is the idea that different jurisdictions share a sense of what dignity 
requires”.25 In order for a legal tool to be ultimate and facilitate the effective 
protection of humanity, it requires the ability to be applied internationally and 
amongst a variety of jurisdiction’s judiciaries. 26  There is hence “a common 
recognition of the worth of the human person as a fundamental principle to which 

                                                        
22 Foster (n 15) 61. 
23 J. Habermas, ‘The Concept of Dignity and the Realistic Utopia of Human Rights’ (2010) 41 
Metaphilosophy 464.  
24 McCrudden (n 5) 697. 
25 McCrudden (n 5) 694.  
26 C. Dupré, Importing the Law in Post-Communist Transitions: The Hungarian Constitutional Court and the 
Right to Human Dignity (Hart Publishing 2003). 
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the positive law is accountable”.27 It demonstrates effectiveness in the sense it is 
universal and is used in the development of constitutional law and human rights 
protection in the way it is understood philosophically: “an indivisible and universal 
value”.28 The domesticating and contextualising nature of human dignity does not 
lessen its effectiveness.29 Moreover, it is dignity’s ability to adapt to the cultural 
context of other legal systems, as it has done in post-Communist states, that makes 
it effective in legal systems internationally for protecting everyone in humanity.30 It 
is therefore ultimate in its unique effectiveness beyond other static human rights 
instruments.31 

 
B. Dignity’s Place Amongst Other Legal Tools 

 
      After having established the importance of cultural universalism in preserving 
dignity as effective for protecting humanity, another striking attribute of dignity is 
its ability to be effective in its relationship with other legal tools. It is argued that 
by enabling other principles like equality and autonomy to be understood in a 
more inclusive way the protection of humanity is extended to all, including the 
most vulnerable in humanity. Dignity is thus ultimate as it is the legal factor that 
proactively directs other principles into an inclusive direction. 
      Although Baer identifies a triangular relationship between dignity, liberty and 
equality postulating that human dignity cannot be ultimate as it must be 
understood in line with other principles, it is however argued that human dignity 
can be understood as separate from notions like equality and liberty yet still 
maintain a close relationship with them.32  Baer suggests that dignity, if understood 
alone, is not effective as it has the ability to create specific “paternalistic fillings” 
in the law. 33  She identifies that viewing fundamental rights in a triangular 
relationship is more useful than in isolation.34 Indeed a relationship does exist 
between Baer’s three principles. Yet, the reason why the effective nature of human 
dignity is the ultimate legal tool for the protection of humanity is that it theoretically 
disables such isolated abuse of rights from occurring in the future through its 
creation of a time wall where we can think of such liberty and equality abuses like 
the Holocaust and Communist atrocities as being firmly in the past.35 It is the 
ultimate-ness of human dignity that influences the use of other rights for 
                                                        
27 P. Carozza, ‘My Friend is a Stranger: The Death Penalty and the Global Ius Commune of Human 
Rights’ (2003) 81 Texas Law Review 1031 1081. 
28 Universal Declaration of Human Rights Preamble. 
29 McCrudden (n 5) 719. 
30 Dupré (n 26). 
31 I.e. Human Rights Act 1998.  
32 S. Baer, ‘Dignity, Liberty, Equality: A Fundamental Triangle of Constitutionalism’ (2009) University 
of Toronto Law Journal 417. 
33 ibid [456]. 
34 ibid [468]. 
35 C. Dupré, ‘Dignity, Democracy, Civilisation’ (2012) 33 (3) Liverpool Law Review 274. 
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protecting humanity, not vice versa. Like Rao, political reservations may cast 
doubt on the equal footing dignity has within the triangular relationship in light of 
Baer’s openly lesbian status as a female German constitutional judge with relation 
to her reliance on equality and liberty.36 It is worth recalling that human dignity 
under Art. 1 is inviolable.37 Liberty, in circumstances of lawful arrest, is not.38 It is 
thus argued that the value of understanding human dignity’s two-way relationship 
with other rights is inevitably significant. Nevertheless, dignity remains ultimate in 
its superior and inviolable ability to encourage the effective functioning and 
understanding of liberty and equality to protect all of humanity.  
      Human dignity’s ability to allow legal scholars and national legal systems to 
understand autonomy in a thicker sense to encourage the protection of the most 
vulnerable “others” in society demonstrates its ability to be the ultimate legal tool 
and effective for safeguarding the inevitably un-autonomous members of 
humanity in support of the thesis argument.39 Dupré discusses the capacity for 
dignity to go where autonomy cannot go and demonstrates how dignity can open 
up a holistic view of autonomy to include both outward and inward 
understandings of human beings.40 This highlights dignity’s capacity to positively 
influence protection of humanity where the current “autonomy-based” human 
rights protection cannot reach.41 Human dignity’s unique effectiveness is shown 
in its way of being relied upon for those who can sometimes be seen to be outside 
the remit of able-bodied corporeality and thus humanity, i.e. Pretty, Bland and 
MacDonald, by engaging with their inward psychological experience rather than 
merely their outward physicality.42 Despite the dignity argument being dissenting 
in these cases it remains the ultimate legal tool as it sheds light on the significance 
of relational autonomy that works towards the “law better accomplishing its 
objectives of securing values such as dignity” and in recognising human 
dependence and inter-relationships as being central to humanity’s ability to “fully 
thrive”.43 This facilitates its effectiveness and bolsters the argument that dignity 
remains the ultimate as a legal tool in protecting those who are un-autonomously 
dependent within humankind.  
      It is this ability to facilitate balance and bridge gaps with the relationship 
between the right to life, personality and vulnerability that strengthens the thesis 

                                                        
36 S. Baer, ‘A Difference A Justice May Make: Remarks At The Symposium for Justice Ruth Bader 
Ginsburg’ 25 (1) Columbia Journal of Gender and Law (2013) 91 – 100. 
37 Charter of Fundamental Rights of the European Union [2012] OJ C36/02, Article 1. 
38 European Convention on Human Rights, Article 5.  
39 Dupré (n 35) 270.  
40 C. Dupré, ‘Unlocking Human Dignity: Towards a Theory for the 21st Century’ (2009)2 EHRLR 
194 – 195. 
41 ibid [194].  
42 Dupre (n 40) 194. Also see J. Herring Vulnerable Adults and the Law (OUP 2016), Chapter 5, E. 
Grosz, Volatile Bodies: Towards a Corporeal Feminism (Allen & Unwin 1994) and R (on the application of 
McDonald) v Royal Borough of Kensington and Chelsea [2011] UKSC 33. 
43 J. Nedelsky, Law’s Relations: A Relational Theory of Self, Autonomy and Law (OUP 2011) 41. 
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that it is human dignity that is the ultimate legal tool for the effective protection 
of the entirety of humanity.44 Dignity is ultimate as it considers the right to life in 
a way that is a more “useful complement to providing a fuller protection for those 
who are particularly vulnerable” which is inherent to the human condition45 and 
thus be more effective for the protection of all within humanity.46 In the Burke 
High Court ruling, it was dignity that “enhanced the degree of protection under 
Arts. 3 and 8 in the case of the vulnerable”, bolstering it as effective in expanding 
an understanding of human rights to be meaningful to terminally ill claimants.47 
Justice Munby’s reasoning that human dignity can work as a balancing tool so that 
“freedom of choice” is not sacrificed in the face of “respect for life” is what 
demonstrates human dignity’s importance to enhance the effective protection to 
vulnerable claimants that respects their choice. 48 Baroness Hale also refers to 
dignity in facilitating a balance between the principles of equality and democracy.49 
It is the unique effectiveness of dignity being able to find a balance between 
competing rights and “drawing rights together[,] reminding us that there is no 
divisibility between rights” that demonstrates why human dignity is ultimate in 
having the power to expand a more meaningful and effective definition of other 
human rights. 50   

 
III. HUMAN DIGNITY IN THE TWENTY-FIRST CENTURY 

 
A. The Protection of Humanity: The Temporal Dimension51 

 
      After having recognised dignity’s ability to be uniquely effective and thus 
ultimate as a legal tool in protecting humanity, this final section will argue that 
dignity’s capacity as a legal tool has successfully developed an expansive definition 
of humanity since the turn of the century. This again demonstrates the doctrine’s 
unique effectiveness and thus supports the argument for dignity as the ultimate 
legal tool for the protection of future generations of humanity as well as the 
present ones.  
      The adoption of the EU Charter is just one of the examples demonstrating 
the important temporal dimension of dignity. The use of human dignity has 
recognised the status of workers and the elderly as making up a large part of 
humanity and thus has enhanced the effectiveness of protection of humanity by 
                                                        
44 Dupré (n 40) 202. 
45 M. Fineman, ‘The Vulnerable Subject: Anchoring Equality in the Human Condition’ (2008) 20 Yale 
Journal of Law and Feminism 1 8. 
46 C. Dupré, ‘Human Dignity and the Withdrawal of Medical Treatment: A Missed Opportunity’ 
(2006) 6 European Human Rights Law Review 687 - 694 690. 
47 Burke (n 13) Munby J at 80. 
48 ibid [79]. 
49 Ghaidan v Godin – Mendoza (2004) UKHL 30 557 at 132. 
50 Dupré (n 40) 202 and Burke (n 13) at 73 – 76. 
51 Dupré (n 4) 79.  
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expanding the definition of it.52 It is the very flexible characteristic that academics 
have so readily criticised dignity for that allows dignity to be engaged in issues 
relating to the complex ethical dilemmas of bio-ethics.53 Foster recognises that 
dignity enlightens the debate on cloning and that “all the arguments for and against 
cloning are, at their root, dignity claims”.54 In such analysis the argument that 
dignity’s absolute and ultimate importance in effectively protecting the 
development of humanity in the future is bolstered as it is dignity which is the 
legal tool that leads the way in deciphering these moral dilemmas in a 
communicative and balanced way.55 For dignity to lead the way in protecting types 
of humanity for which “we cannot even imagine” yet, supports the argument as 
being ultimate in its capacity as an effective legal tool for effectively protecting a 
much deeper definition of humanity.     
 

B. Dignity, The Environment and Globalisation 
 
      Human dignity is arguably the ultimate legal tool for effectively protecting the 
key part of humanity that is often forgotten: the environment. Dignity importantly 
focuses attention on the significance of the protection of the environment for the 
flourishing of humanity. It is recognised in the Earth Charter that “all human 
beings have a right to an environment adequate for their health, well-being and 
dignity”. 56  Environmental dignity is also recognised as an “intergenerational 
interest”, particularly in South African courts.57 Dignity has the ability to be used 
as a legal instrument to effectively govern the relationship between man and the 
environment on the grounds it is essentially fundamental for the sustainability of 
humanity to protect the environment in which we live to preserve a meaningful 
right to life for future generations.58 It is thus argued that it is dignity’s unique 
ability to legally enforce the protection of the environment that makes it so 
effective and places it as the ultimate legal tool for protecting the very core of 
humanity. Likewise, human dignity has been used as a legal tool to critically rethink 
the globalised and capitalist world in which we live where “dignity is [viewed as] 
the upright walk of humanity… against the struggle of capitalism” that has 

                                                        
52 ibid. 
53 R. Adorno, ‘Human Dignity and Human Rights as a Common Ground for Bioethics’ (2009) 34 
Journal of Medicine and Philosophy 223 and D. Beyleveld and R. Brownsword, Human Dignity in Bioethics 
and Bio-law (OUP 2001). 
54 Foster (n 15) 135 and 142. 
55 Dresser (n 16).  
56 T. Anderson, ‘It isn’t Easy Being Green: Environmental policy Implications for Foreign Policy, 
International Law and Sovereignty (2001) Chicago Journal of International Law 427 – 34 434. 
57 J. R May and E. Daly, ‘New Directions in Earth Rights, Environmental Rights and Human Rights: 
Six Facets of Constitutionally Embedded Environmental Rights Worldwide” Widener Law School 
Legal Studies Research Paper Series no 11-09 (2011) (1) 121. 
58 ibid.  
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historically exploited the poorest of our society.59 It is thus argued that human 
dignity’s effectiveness remains ultimate in its capacity to protect humanity from 
itself. Dignity is a legal tool that enables resistance to the destruction of the 
environment vis-á-vis globalisation which may lead towards negative 
consequences for humanity. It is through dignity that protection of the 
environment is importantly directly related to the quality of our Art. 2 right to 
life.60  
 

CONCLUSION 
 
      In conclusion, this essay has argued that despite the critiques, human dignity 
remains as the ultimate legal tool for the effective protection of humanity. Human 
dignity’s main trait as a unique legal concept having the subjective ability to assist 
the most vulnerable in humanity is the trait that promotes it as the ultimate legal 
tool for effectively safeguarding the “otherness” of humanity.61 It is dignity’s 
universality as a minimum core that allows it to be called upon in a comprehensive 
variety of legal concepts. In a wider sense by recognizing that human dignity plays 
a significant and forerunning role in the developments of twenty-first century 
issues including globalisation, medical ethics, an ageing population and the growth 
of national workforces, it has been argued that dignity has the capacity to 
accommodate real and important changes to the dynamics of humanity as it 
evolves. These points all underpin the argument that human dignity is more than 
a last resort safeguard for humanity. Moreover, it is a forward-thinking core and 
thereinafter effective as the ultimate legal tool for the protection of humanity and 
the environment in which human beings require to exist. 
 
 

                                                        
59  W. Bonefeld and K. Psychopedis, ‘Human Dignity: Social Autonomy and the Critique of 
Capitalism” in W Bonefeld and K Psychopedis (eds), Human Dignity: Social Autonomy and the Critique of 
Capitalism (Ashgate, 2005) 9. 
60 Daly (n 57) 23. 
61 Dupré (n 35) 270. 
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INTRODUCTION 
 

ne of the most famous quotes in George Orwell’s Animal Farm goes as 
follows: ‘All animals are equal, but some animals are more equal than 

others’. 1  It serves as a lucid reminder of the hypocrisy engrained in quasi-
egalitarian political systems, which profess equality yet do not provide equal 
opportunities to individuals. Sadly, Orwell’s maxim resonates strongly even today, 
and very few groups feel the brunt of its meaning as strongly as migrants. Being 
forced to leave their homes for a plethora of reasons, migrants are often exposed 
to extreme conditions throughout their journeys, suffering from a lack of basic 
resources, emotional, physical, and mental distress. The situation is rarely better in 
their destination, and they are often at the margins of society, unable to seek 
protection of either their home state or the state where they have settled. In short, 
migrants are particularly susceptible to be in situations of vulnerability. 
      The vulnerability thesis turns Orwell’s maxim on its head – in the words of a 
judge from the European Court of Human Rights (“ECtHR”), ‘all applicants are 
vulnerable, but some are more vulnerable than others’.2 Indeed, the vulnerability 
thesis has been steadily becoming an established element within the European 
Convention on Human Rights (“ECHR”) 3  system, and within international 
human rights law more generally. The focus on this article will be on vulnerability 
                                                        
1 George Orwell, Animal Farm (Longman 2000), ch X. 
2 Lourdes Peroni and Alexandra Timmer, ‘Vulnerable groups: The promise of an emerging concept 
in European Human Rights Convention Law’ (2013) 11 ICON 1056, 1060-1061. 
3 European Convention for the Protection of Human Rights and Fundamental Freedoms, as amended 
by Protocols Nos. 11 and 14 (adopted 4 November 1950, entered into force 3 September 1953) ETS 
5 (ECHR). 
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as developed by the ECtHR in the context of migration. In particular, this article 
will examine situations of vulnerability of migrants. The aim of this article is to 
assess the role of extreme vulnerability in ECtHR jurisprudence concerning 
migrants and how it can be related to the general vulnerability thesis 
conceptualised by academics.  
      This article will proceed in three chapters. The first chapter will provide a 
theoretical outline of the vulnerability thesis whilst emphasising its conceptual 
relevance for the protection of human rights, and specifically the protection of 
human rights of migrants. The second chapter will analyse the jurisprudence of 
the ECtHR relating to extreme vulnerability of migrants, with a focus on two 
contexts – situations concerning migrant children and migrants with a fragile state 
of health. The final chapter will seek to draw conclusions about the relationship 
between the vulnerability thesis and ECtHR jurisprudence on extreme 
vulnerability. This article will identify trends in how the vulnerability thesis is being 
developed in various contexts, addressing the question of whether it is possible to 
reconcile the particular and universal conception of vulnerability as theorised by 
academics with the approach of the ECtHR. In particular, the article will argue 
that some alignment is occurring, but it does not amount to a wholesale adoption 
of the vulnerability thesis theorised in chapter one.  
      Before embarking on the substantive part of this article, one necessary note 
on language. The term “migrants” is used to refer to both regular and irregular 
migrants, and asylum seekers. The author is aware of the inherent differences 
between these terms, but the decision to take this approach is reflective of the 
ECtHR jurisprudence, where cases deal with both irregular migrants and asylum 
seekers; and there does not seem to be any major differentiation in their treatment 
by the court when it comes to extreme vulnerability. A generic reference to 
migrants is thus more convenient.  
 

I. A THEORY OF VULNERABILITY   
 

      The doctrine of vulnerability is not a straightforward concept. Although the 
concept is in common use, its meaning is imprecise and contested and scholars 
often emphasise its uncertain and conflicting nature.4 Despite concerns about the 
complexity of the doctrine, vulnerability has the potential to provide a strong 
conceptual basis for the protection of human rights generally, as will be argued in 
this chapter. Furthermore, vulnerability as a concept can be particularly relevant 
in relation to the protection of human rights of migrants. In order to provide a 
persuasive account of how vulnerability can be relevant to the human rights 
discourse relating to migrants, this chapter will, firstly, analyse the vulnerability 
thesis developed primarily by Martha Fineman, Anna Grear, and Bryan Turner. 
Secondly, this chapter will endeavour to establish a link between the vulnerability 

                                                        
4 Peroni and Timmer (n 2) 1058. 
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thesis and the existing human rights discourse, emphasising the positive 
contribution which the use of vulnerability can provide to the protection of human 
rights. In the second and final section of this chapter, the focus will be both the 
general importance of vulnerability for human rights on a conceptual and practical 
level, as well as on the particular relevance of vulnerability for the protection of 
the human rights of migrants. 
 

II. VULNERABILITY THESIS  
 

      The ontological fact underlying the vulnerability thesis is that real human 
beings are vulnerable due to their embodiment.5 The idea of vulnerable humanity 
recognises the obviously corporeal dimension of existence; it describes the 
condition of sentient, embodied creatures who are open to the dangers of their 
environment and are conscious of their precarious circumstances. 6  Human 
embodiment carries with it the ever-present possibility of harm, injury, and 
misfortune from mildly adverse to catastrophically devastating events.7 While we 
can attempt to lessen the risk or act to mitigate possible manifestations of our 
vulnerability, the possibility of harm cannot be eliminated. 8  This account of 
vulnerability emphasises the potential of embodied individuals to experience pain 
and suffering – however, a more nuanced view is to consider vulnerability not 
merely in a negative sense, but also as something positive and generative. As Grear 
points out, Turner renders vulnerability and suffering/pain as virtually 
synonymous and locates them in a world of conflict and risk.9 In contrast, both 
Fineman and Grear recognise the advantages of a positive conception of 
vulnerability. Fineman’s vulnerability thesis is grounded in considerations of 
equality. Writing from an American perspective, she argues that the concept of 
vulnerability can help us better understand how to actually realise our professed 
commitment to equality of opportunity and access.10 Grear views vulnerability as 
a core component of an alternative view of human relations, representing a 
quintessential embodied openness to each other and to the world.11 This position 
highlights a further intrinsic implication of the vulnerability thesis, namely that the 

                                                        
5 Alexandra Timmer, ‘A Quiet Revolution: Vulnerability in the European Court of Human Rights’ in 
Martha A Fineman and Anna Grear (eds), Vulnerability: Reflections on a New Ethical Foundation for Law 
and Politics (Routledge 2013), 148. 
6 Bryan S Turner, Vulnerability and Human Rights (Pennsylvania State University Press 2006), 28. 
7 Martha A Fineman, ‘The Vulnerable Subject: Anchoring Equality in the Human Condition’ (2008) 
20 Yale Journal of Law & Feminism 1, 9. 
8 Martha A Fineman, ‘The Vulnerable Subject and the Responsive State’ (2010) 60 Emory L. J. 251, 
267. 
9  Anna Grear, Redirecting Human Rights: Facing the Challenge of Corporate Legal Humanity (Palgrave 
Macmillan 2010), 133. 
10 Fineman, ‘The Vulnerable Subject and the Responsive State’ (n 8) 256. 
11 Grear, Redirecting Human Rights (n 9) 133. 
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embodied subject is always and everywhere an inherently inter-relational subject.12 
As a result, humans are always inherently social. 13  The social dimension of 
vulnerability is important, as individuals look to societal institutions for assistance 
in dealing with vulnerability.14 And although society cannot eradicate vulnerability, 
it can, and does, mediate, compensate and lessen our vulnerability through various 
means.15  
      In Fineman’s vulnerability thesis, the underlying notion of embodiment 
premises that vulnerability is universal, as every embodied human is susceptible to 
harm, and constant, as the possibility of harm is ever-present. 16  However, 
vulnerability is also particular – it is experienced uniquely by each of us, as our 
vulnerabilities range in magnitude and potential at the individual level. 17  In 
recognising that vulnerability is not something that only attaches to specific 
population groups18, Fineman moves beyond the traditional conception of a 
group-specific discrimination and vulnerability doctrine. By doing this, she 
challenges the notion that the paradigmatic modern society provides for real 
access and opportunity, and that discrimination is the discoverable and correctable 
exception to an otherwise just and fair system.19 This purported paradigmatic 
situation is problematic, it is argued, because it operates with the model individual 
who is termed the ‘liberal subject’. The liberal subject represents the ideal of a 
stable, bounded, self-sovereign individual distinguished by his capacity for 
autonomy and rationality (“his” because the paradigm of the bounded, sovereign 
subject is the adult male with full capacity).20 Fineman questions the positioning 
of the liberal subject at the centre of theories about equality, society, politics, and 
law, as he does not reflect the bodily fragility, material needs, and dependency 
inherent in vulnerability.21 Instead, she argues, the ‘vulnerable subject’ should be 
placed at the heart of these theories, as it is a more accurate and complete universal 
figure.22  
      Fineman’s call for the replacement of the liberal subject by the vulnerable 
subject has implications for the role of the state under the vulnerability thesis. As 
she notes, the counterpoint to vulnerability is resilience that comes from having 

                                                        
12 Anna Grear, ‘Vulnerability, Advanced Global Capitalism and Co-symptomatic Injustice: Locating 
the Vulnerable Subject’ in Martha A Fineman and Anna Grear (eds), Vulnerability: Reflections on a New 
Ethical Foundation for Law and Politics (Routledge 2013), 57. 
13 ibid. 
14 Fineman, ‘The Vulnerable Subject: Anchoring Equality in the Human Condition’ (n 7) 10. 
15 ibid. 
16 Fineman, ‘The Vulnerable Subject and the Responsive State’ (n 8) 266-267. 
17 Fineman, ‘The Vulnerable Subject: Anchoring Equality in the Human Condition’ (n 7) 10. 
18 Timmer (n 5) 148. 
19 Fineman, ‘The Vulnerable Subject and the Responsive State’ (n 8) 254. 
20 Mary Neal, ‘”Not Gods But Animals”: Human Dignity and Vulnerable Subjecthood’ (2012) 33 
Liverpool Law Rev 177, 183. 
21 Fineman, ‘The Vulnerable Subject and the Responsive State’ (n 8) 263. 
22 Fineman, ‘The Vulnerable Subject: Anchoring Equality in the Human Condition’ (n 7) 11. 
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some means and resources with which to address and confront misfortune.23 
Societal institutions are the primary sources of such resilience-building resources, 
and many of such institutions can only be brought into legal existence through 
state mechanisms.24  Thus, the vision of the state that would emerge from a 
replacement of the liberal subject by the vulnerable subject is one which is both 
more responsive and more responsible for the vulnerable subject.25 However, it is 
necessary to be realistic about the capabilities of the state in a globalised context. 
Although Fineman herself acknowledges the limitations of societal institutions by 
emphasising their own susceptibility to vulnerability26, her account of the role of 
the state is, nevertheless, overly idealistic. Grear rightly points towards the threats 
inherent in globalisation and the ascendance of corporations, and the attendant 
processes underlying this shift such as the wholesale privatisation, corporatisation, 
and commodification of municipal law and political culture.27 In this globalised 
landscape, the state is just one of the elements in an extensive system of capitalist 
interactions and it becomes difficult to make meaning of the theoretical freedom 
of the state from market and profit controls imagined by Fineman.28 Coyle put it 
succinctly:  
 

Modern governments more than ever find themselves tied to the 
success of the economy, including its largest corporations. […] 
Given the constraints within which governments operate, 
significant restrictions upon competition must come primarily 
from the international rather than the domestic level […] 
Operating ever more in a globalised context, the assumptions of 
turbo-capitalism are increasingly incapable of being reversed 
‘unilaterally’.29 

 
Therefore, the role of the state within the vulnerability thesis must be carefully 
assessed and not be overstated. Given the intricacies of a globalised context, the 
vulnerability thesis must also consider possibilities of building resilience beyond 
the confines of the state.

                                                        
23 Fineman, ‘The Vulnerable Subject and the Responsive State’ (n 8) 269. 
24 ibid [272]. 
25 Fineman, ‘The Vulnerable Subject: Anchoring Equality in the Human Condition’ (n 7),  2. 
26 Fineman, ‘The Vulnerable Subject and the Responsive State’ (n 8) 273. 
27 Grear Redirecting Human Rights: Facing the Challenge of Corporate Legal Humanity (n 9) 184. 
28 Grear ‘Vulnerability, Advanced Global Capitalism and Co-symptomatic Injustice: Locating the 
Vulnerable Subject’ (n 12) 55. 
29  Sean Coyle, ‘Vulnerability and the Liberal Order’ in Martha A Fineman, Anna Grear (eds), 
Vulnerability: Reflections on a New Ethical Foundation for Law and Politics (Routledge 2013), 72. 
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III. VULNERABILITY AND HUMAN RIGHTS 
 

      Having set out the theoretical basis of the vulnerability thesis in the previous 
section, the article shall now consider how the vulnerability thesis can be used 
within the human rights discourse. It will be argued that the vulnerability thesis is 
more than a mere academic concept – it is highly relevant for the human rights 
discourse and it can positively enhance the protection of human rights on a 
practical level.  
      The first way in which vulnerability can be of benefit is by providing a 
conceptual basis to human rights which protects the most vulnerable. In different 
ways, both Turner and Grear have conceptualised embodied vulnerability as being 
foundational to human rights.30 Turner’s study of human rights places the human 
body at the centre of social and political theory, using our universal vulnerability 
and the notion of embodiment as a foundation for defending universal human 
rights.31 This shared vulnerability thus alters the nature of the human rights subject 
– it establishes the vulnerable subject as the paradigmatic human rights subject.32 
While Grear also recognises the conceptual value of vulnerability for human 
rights, her position is paradoxical. She argues that the Universal Declaration of 
Human Rights (“UDHR”)33 paradigm contains two contradictory impulses – on 
one hand, the human rights system is founded around embodied vulnerability; on 
the other, the liberal subject has been imported into the human rights structure.34 
A further difference between Grear and Turner is the scope of rights to which 
they consider vulnerability as relevant. Turner points out that it can be argued that 
the vulnerability thesis can be applied in relation to economic and social rights 
contained in the International Covenant on Economic, Social, and Cultural Rights 
(“ICESCR”)35, but it is not amenable to the civil and political liberties within the 
UDHR or the International Covenant on Civil and Political Rights (“ICCPR”)36.37 
Although he subsequently questions this argument by emphasising the indirect 
relationship between vulnerability and civil and political rights through empirical 
links between enjoyment of social rights and availability of civil and political 
rights38, Grear’s conceptual assertion that vulnerability can be the basis for all 

                                                        
30 Timmer (n 5) 149. 
31 Turner (n 6) 25. 
32 Sylvie Da Lomba, ‘Vulnerability, Irregular Migrants’ Health-Related Rights and the European Court 
of Human Rights’ (2014) 21 European Journal of Health Law 339, 350 
33 Universal Declaration of Human Rights (adopted 10 December 1948) UNGA Res 217 A(III) 
(UDHR). 
34 Peroni and Timmer (n 2) 1061. 
35 International Covenant on Economic, Social and Cultural Rights (adopted 15 December 1996, 
entered into force 3 January 1976) 999 UNTS 3 (ICESCR). 
36 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 
23 March 1976) 999 UNTS 171 (ICCPR). 
37 Turner (n 6) 36-37. 
38 Turner (n 6) 37. 
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human rights is more persuasive. Despite the partial differences in the approaches 
of Grear and Turner, it is clear that both seek to underline the value of the 
vulnerability thesis for the conceptualisation of human rights. By replacing the 
invulnerable liberal subject with the vulnerable subject, human rights protections 
can be extended to the most vulnerable.39 
      Vulnerability is relevant for the human rights discourse also on a practical 
level. It can be beneficial, as by utilising the vulnerability thesis in conceptualising 
human rights, institutions can variously increase the resilience of human rights 
subjects. And although it cannot be said that vulnerability is firmly established in 
the existing human rights network, positive developments within leading 
international human rights institutions indicate a positive trend in the application 
of a vulnerability approach to human rights. International courts and tribunals are 
prime examples of this shift towards vulnerability. The analysis of the case law of 
the ECtHR in the following chapter will provide evidence that the ECtHR has 
embraced the vulnerability rhetoric in a growing number of significant cases, and 
particularly in cases concerning migrants. Similarly, the Inter-American Court of 
Human Rights (“IACtHR”) has resorted to the use of a vulnerability approach in 
a recent advisory opinion which focused on the rights and protections of migrant 
children. 40  However, the use of the vulnerability thesis is not restricted to 
international courts. Care for human vulnerability is part of the culture of human 
rights both in the Council of Europe and in the United Nations system, as 
evidenced by the frequent references to vulnerability in the output of these 
organisations.41 An example of this is the recently adopted New York Declaration 
for Refugees and Migrants42. The document, which makes extensive references to 
vulnerability reasoning, has been described by the UNHCR’s Assistant High 
Commissioner for Protection as a ‘once in a lifetime chance for refugees and 
migrants’.43  
      Finally, the vulnerability thesis has relevance especially for the human rights 
protection of migrants. The vulnerability of migrants is generated primarily by the 
fact that these persons are outside their country of origin, they have lost the 
protection of that country and are thus in need of surrogate international 

                                                        
39 Da Lomba (n 32) 351. 
40 Rights and Guarantees of Children in the Context of Migration and/or in Need of International Protection, 
Advisory Opinion OC-21/14, Inter-American Court of Human Rights Series A No 21 (19 August 
2014). 
41 Timmer (n 5) 151. 
42 UNGA New York Declaration for Refugees and Migrants (adopted 3 October 2016) UN Doc 
A/RES/71/1 (New York Declaration). 
43UNHCR, ‘Q&A: The New York Declaration is a ‘once in a lifetime chance’ for refugees’ (UNHCR, 
30 September 2016) <http://www.unhcr.org/uk/news/latest/2016/9/57ee3af54/qa-new-york-
declaration-once-lifetime-chance-refugees.html> accessed 11 May 2017. 
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protection.44 Thus, they are unable to avail themselves of the resilience-building 
mechanisms which a state can create. Moreover, the demanding conditions and 
experiences to which they are exposed during their migration create further 
sources of vulnerability. Both of these considerations result in the fact that 
migrants are very likely to be exposed to extensive vulnerability throughout their 
lives while simultaneously lacking the resources to build the necessary resilience. 
Using Fineman’s vulnerability thesis in such a context has major benefits. In 
contrast to a group-based approach to vulnerability, Fineman’s theory emphasises 
the particular circumstances, vulnerabilities, and needs of individual migrants 
rather than focusing on their membership of a disadvantaged group. With the 
affirmation of a vulnerable subject within international human rights, migrants can 
avoid being continuously posited as ‘liberalism’s others’.45  
 

IV. ECtHR AND SITUATIONS OF EXTREME VULNERABILITY IN 
RELATION TO MIGRANTS  

 
      Whilst the first chapter of this article provided a theoretical background of the 
vulnerability thesis, the focus of the second chapter is firmly empirical. The 
spotlight is on the case law of the ECtHR. The particular focus of this analysis is 
on situations of extreme vulnerability concerning migrants. In the case law of the 
ECtHR, the court uses the term ‘extreme vulnerability’ when referring to 
situations where a number of conditions exist which give rise to various types of 
vulnerability. There are a number of analogous terms which are used by academics 
and the ECtHR itself when talking about extreme vulnerability, e.g., ‘compound 
vulnerability’, ‘double vulnerability’, or ‘great vulnerability’. 46  The author’s 
decision to address situations of extreme vulnerability is determined by two 
primary reasons. The first reason is based on humanistic concerns – situations of 
extreme vulnerability create a serious and increased risk of violations of human 
rights. Moreover, situations of extreme vulnerability are particularly pertinent to 
migrants due to their exposure to various sources of vulnerability as a result of 
their experiences and lack of access to resilience-building institutions, as has been 
highlighted in the first chapter. It appears that this is also acknowledged by the 
ECtHR, as it is inclined to attach great importance to the fact that a subject is in a 
situation of extreme vulnerability.47 The second reason relates to the case law of 
the ECtHR. The ECtHR has been steadily developing an intriguing body of 
jurisprudence concerning situations of extreme vulnerability which concern 
migrants in various situations. The existing docket of cases enables this article to 
                                                        
44 Ulrike Brandl, Philip Czech, ‘General and Specific Vulnerability of Protection-Seekers in the EU: 
Is there an Adequate Response to their Needs?’ in Francesca Ippolito and Sara Iglesias Sánchez (eds), 
Protecting Vulnerable Groups: The European Human Rights Framework (Hart Publishing 2015), 247. 
45 Da Lomba (n 32) 351. 
46 Timmer (n 5) 161. 
47 ibid. 
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adopt a comparative approach, assessing whether migrants with different types of 
additional vulnerabilities are treated differently by the court and whether it is 
possible to identify any trends and in relation to particular sources of vulnerability. 
Specifically, this article shall address cases dealing with two sources of vulnerability 
of migrants – the first pertains to the status as a child, whilst the second concerns 
vulnerability arising due to a fragile health situation.  
      Before embarking on the analysis, a brief acknowledgment is necessary. 
Unfortunately, several cases to be analysed have not been translated into English. 
Where this is applicable, this article will make references to unofficial translations, 
as well as the applicable paragraphs of the French-language judgments. 
 
V. GENERAL POINTS ABOUT THE VULNERABILITY THESIS IN THE 

ECtHR 
 
      At the outset of the analysis, it is necessary to point out the nature of the 
vulnerability thesis which is used by the ECtHR. The ECtHR does not fully 
endorse Fineman’s universal vulnerability thesis in its case law. Instead, it 
predominantly applies a more traditional type of group-based vulnerability thesis. 
A group-based vulnerability thesis means that vulnerability is not derived from an 
applicant’s personal circumstances, but from his or her affiliation to a group with 
special needs.48 This approach is visible in relation to migrants – the leading case 
of M.S.S. v Belgium and Greece49 adopts a group-based approach to vulnerability. At 
paragraph 232, the ECtHR held as follows: ‘the Court must take into account that 
the applicant, being an asylum-seeker, was particularly vulnerable because of 
everything he had been through during his migration and the traumatic 
experiences he was likely to have endured previously’.50 Although the reference to 
the particular experience of the applicant may point towards a vulnerability thesis 
as theorised by Fineman, in the subsequent paragraph the ECtHR firmly linked 
vulnerability with the applicant’s status as a migrant – ‘the applicant’s distress was 
accentuated by the vulnerability inherent in his situation as an asylum-seeker’.51  
Similarly to migrants, the group-based nature of ECtHR’s vulnerability thesis 
crystallises in relation to other subjects on the basis of their membership of a 
particular group, for example the Roma population52, British Gypsies53, or people 
with disabilities54. As was noted in the first chapter, Fineman warned against the 
utilisation of a group-based vulnerability thesis related to grounds of 

                                                        
48 Brandl, Czech (n 44) 259. 
49 M.S.S. v Belgium and Greece ECHR 2011-I 255. 
50 M.S.S. v Belgium and Greece, para 232. 
51 ibid [233]. 
52 V.C. v Slovakia ECHR 2001-V (extracts). 
53 Chapman v the United Kingdom ECHR 2001-I 41. 
54 Alajos Kiss v Hungary App no 38832/06 (ECtHR, 20 May 2010). 
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discrimination on the basis of classifications such as race, gender or ethnicity.55 
However, Peroni and Timmer argue that there is no inherent impediment to 
reconciling the universal and particular vulnerability thesis and the group 
vulnerability thesis on a conceptual level. 56  In fact, the Court’s vulnerability 
reasoning has resulted in many context-sensitive judgments which in some ways 
move beyond the liberal assumptions of traditional human rights.57  
 

VI. VULNERABILITY OF MIGRANT CHILDREN 
 

      The first part of the analysis will focus on cases involving extreme vulnerability 
of migrants who are children. Given that a child is considered as initially highly 
vulnerable, a fact that is even reflected in the Convention on the Rights of the 
Child (“CRC”)58 which adopts a midway approach between a child protection and 
child liberation theory, 59  it is unsurprising that the ECtHR has developed a 
substantial body of judgments in relation to migrant children.  
      The principal case dealing with extreme vulnerability of migrant children is 
Mubilanzila Mayeka and Kaniki Mitunga v Belgium,60 which is the first judgment in a 
series of cases concerned specifically with the detention of migrant children.61 The 
applicants were a five-year-old girl from the Democratic Republic of Congo and 
her mother, who was a refugee in Canada. The mother sought to reunite with her 
daughter in Canada, and she made arrangements with her brother (the child’s 
uncle, a Dutch national) to collect the daughter from the DRC and to look after 
her until she could join her mother. The uncle flew to Brussels with the child 
without the necessary travel documents for her. The daughter was placed in an 
adult detention centre in Belgium, where she stayed for two months, after which 
she was ordered to be released and immediately returned to the DRC.62 In finding 
a violation of Art. 3 of the ECHR, the court noted that the child found herself in 
a situation of extreme vulnerability, ‘characterised by her very young age, the fact 
that she was an illegal immigrant in a foreign land and the fact that she was 
unaccompanied by her family’.63 Thus, the migrant status and her low age were 
clearly essential elements in the court’s finding of a situation of extreme 

                                                        
55 Fineman, ‘The Vulnerable Subject and the Responsive State’ (n 8) 251-255. 
56 Peroni and Timmer (n 2), 1060-1061. 
57 Timmer (n 5), 162. 
58 UNGA Convention on the Rights of the Child (adopted 20 November 1989, entered into force 2 
September 1990) 1577 UNTS 3 (CRC). 
59 Wouter Vandenhole and Julie Ryngaert, ‘Mainstreaming children’s rights in migration litigation: 
Muskhadzhiyeva and others v Belgium’ in Eva Brems (ed), Diversity and European Human Rights: 
Rewriting Judgments of the ECHR (CUP 2012), 71. 
60 Mubilanzila Mayeka and Kaniki Mitunga v Belgium ECHR 2006-XI 267. 
61  Esther Lieu and Adam Weiss, ‘Detention of Children’ (2012) 26 Immigration, Asylum and 
Nationality Law 349, 349-350. 
62 Mubilanzila Mayeka and Kaniki Mitunga v Belgium, para 8 et seq. 
63 ibid [55]. 
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vulnerability. While the vulnerability due to migrant status is group-based, it seems 
that the ECtHR adopted an individualistic vulnerability thesis in relation to the 
applicant’s low age. They did not refer merely to her status as a child, but in 
particular to her ‘very young age’.64 Moreover, the ECtHR explicitly considered 
the applicant’s personal circumstances before the finding of extreme vulnerability, 
pointing out the inadequacy of the detention conditions and, more importantly, 
to her particular age – ‘a five-year-old child is quite clearly dependent on adults 
and has no ability to look after itself so that, when separated from its parents and 
left to its own devices, it will be totally disoriented’.65 A further important point 
about the judgment is the weight which the ECtHR afforded to a finding of 
extreme vulnerability. The judges considered it to be ‘the decisive factor’ which 
‘takes precedence over considerations relating to the second applicant’s status as 
an illegal immigrant’.66  
      In Muskhadzhiyeva and others v Belgium, 67  the ECtHR appears to give even 
further weight to the low age of the victims as a source of vulnerability. In 
Muskhadzhiyeva, the applicant and her four children (aged seven months, three and 
a half years, five and seven years at the material time) lived in a refugee camp in 
Poland. After fleeing Chechnya, they sought asylum in Belgium. However, under 
the EU’s Dublin Regulation, they were moved to Poland. The applicant and her 
children were placed in a detention centre near Brussels airport pending their 
removal, and they spent approximately a month there. Several psychological 
reports compiled during their detention cautioned about the psychological harm 
which the detention caused to the children. 68  Citing Mubilanzila Mayeka, the 
ECtHR recalled that it had already found the detention of an unaccompanied 
minor in the particular transit centre contrary to Article 3 and that the extreme 
vulnerability of a child was paramount and took precedence over the status as an 
illegal alien.69 However, the ECtHR went even further by holding that the fact that 
the children were accompanied by their mother did not exempt the authorities 
from their obligations vis-à-vis the children.70 This clearly shows that a finding of 
extreme vulnerability caused “merely” by migration status and age will weigh 
heavily in the ECtHR’s analysis. Additionally, it is necessary to point out that the 
ECtHR emphasised the particular experiences of the children within the detention 
centre, the duration of their detention, and their state of health71, although the link 
                                                        
64 Mubilanzila Mayeka and Kaniki Mitunga v Belgium, para 55. 
65 ibid [50-51]. 
66 ibid [55]. 
67 Muskhadzhiyeva and others v Belgium App no 41442/07 (ECtHR, 19 January 2010). 
68 European Database of Asylum Law, ‘ECtHR - Muskhadzhiyeva and Others v. Belgium, 
Application No. 41442/07’ (European Database of Asylum Law) 
<http://www.asylumlawdatabase.eu/en/content/ecthr-muskhadzhiyeva-and-others-v-belgium-
application-no-4144207> accessed 13 May 2017; Muskhadzhiyeva and others v Belgium, para 6 et seq. 
69 ibid [56]. 
70 EDAL Muskhadzhiyeva (n 68); Muskhadzhiyeva and others v Belgium, paras 57-58. 
71 Muskhadzhiyeva and others v Belgium, paras 59-63. 
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between the finding of extreme vulnerability and these considerations is not as 
clear-cut as in Mubilanzila Mayeka. A final point which needs to be pointed out in 
relation to Muskhadzhiyeva is the reference to Art. 22 of the CRC, ensuring the 
provision of protection and humanitarian assistance to a child asylum seeker, 
which was made by the ECtHR after the vulnerability assessment.72  
      The case Kanagaratnam and others v Belgium73 is the third case which concerns 
the same Belgian detention centre located near Brussels Airport, centre 127 bis. 
Ms Kanagaratnam and her three children (13, 11 and eight years old) were Sri 
Lankan nationals who arrived in Belgium via the DRC. The ECtHR considered 
the situation to be very similar to Muskhadzhiyeva, and the approach adopted is also 
similar – at first, the ECtHR recalled its previous case law.74 Subsequently, the 
ECtHR looked at the particular circumstances of the applicants in the detention 
centre, noting that the children were older than in previous cases and that there 
were no medical certificates regarding the psychological harm caused to the 
children by their detention.75 From a vulnerability perspective, this approach is 
important. Although the ECtHR establishes the existence of extreme vulnerability 
because of an applicant’s status qua migrant and child, thus showing signs of a 
group-vulnerability approach, the consideration of particular circumstances brings 
the ECtHR closer to a universal and particular vulnerability thesis as 
conceptualised by Fineman.  
      Rahimi v Greece76  is an even stronger affirmation of the ECtHR’s affinity 
towards a vulnerability analysis which gives due regard to the particular 
circumstances of an applicant rather than adopting a group-based approach. In 
Rahimi, the applicant was a 15-year-old unaccompanied boy from Afghanistan 
who fled to Greece. He was detained for two days in a detention centre for adults. 
Upon release from the detention centre, the total lack of support from Greek 
authorities meant that the applicant was homeless for several days. 77  The 
vulnerability analysis of the ECtHR is more akin to Mubilanzila Mayeka rather than 
Muskhadzhiyeva and Kanagaratnam. The judges first addressed the particular 
circumstances of the applicant,78 and subsequently found a situation of extreme 
vulnerability on account of his age and particular personal situation79. It is also 
interesting to note that a finding of extreme vulnerability was made despite the 
brief duration which the applicant spent in detention. 
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      The Popov v France80 case, however, is very much in line with the ECtHR’s 
approach in Muskhadzhiyeva. The case concerned the two-week detention of a 
family—two parents, one three-year-old and one infant—whose claim for asylum 
was eventually recognised.81 The ECtHR first noted the extreme vulnerability of 
the children, emphasising paragraph 55 of the Mubilanzila Mayeka judgment which 
refers to the decisive nature of a migrant child’s extreme vulnerability.82 The 
judges highlighted that ‘children have specific needs that are related in particular 
to their age and lack of independence, but also to their asylum-seeker status’.83 In 
the same passage, the ECtHR referred to Art. 22 of the CRC, echoing the 
relevance of the provision recognised in Muskhadzhiyeva.84 After these general 
considerations relating to the children’s extreme vulnerability, the ECtHR 
embarked on an assessment of the applicant’s particular circumstances. While the 
detention centre was authorised to house families with children by French law,85 
an examination of the conditions therein led the judges to hold: 
 

[T]hat the conditions in which the children were held, for fifteen 
days, in an adult environment, faced with a strong police 
presence, without any activities to keep them occupied, added to 
the parents’ distress, were manifestly ill-adapted to their age. The 
two children, a small girl of three and a baby, found themselves 
in a situation of particular vulnerability, accentuated by the 
confinement.86  

 
Interestingly, Popov is also the first case within this analysis in which the ECtHR 
explicitly applied the situation of extreme vulnerability of migrant children when 
considering a violation of Art. 5 paragraph 4 of the ECHR, in addition to its usual 
utilisation of the concept in respect of violations of Art. 3 ECHR.87  
      The final case to be addressed pertaining to the extreme vulnerability of 
migrant children is Tarakhel v Switzerland.88 The case concerned a deportation of 
an Afghan family from Switzerland to Italy under the EU’s Dublin Regulation. 
The applicants (parents and six children, ranging from an infant to a 13-year-old) 
sought asylum in Switzerland, but the Swiss authorities rejected their application 
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on the grounds that Italian authorities agreed to take charge of the applicants.89 
The significant difference in comparison to previously discussed case-law is the 
fact that the family was not detained in Switzerland. The substance of the 
applicants’ complaint related to the systematic deficiencies of the Italian asylum 
system, which, they argued, would amount to inhuman and degrading treatment. 
The ECtHR adopted a familiar pattern in its assessment of the case. First, the 
judges recognised generally the extreme vulnerability of migrant children, the 
decisive nature of this consideration, whilst also making a reference to Art. 22 of 
the CRC as in Popov. 90  The ECtHR then went on to consider the particular 
conditions within Italy’s reception system. Addressing the speed of the reception 
procedure,91 the capacity within reception facilities,92 and the conditions existing 
within those reception facilities,93 the ECtHR found that: 
 

[W]hile the structure and overall situation of the reception 
arrangements in Italy cannot […] act as a bar to all removals of 
asylum seekers to that country, the data and information set out 
above nevertheless raise serious doubts as to the current 
capacities of the system.94 

 
With respect to the applicant’s individual situation, the ECtHR reiterated that 
migrant children have specific needs, in lieu of their extreme vulnerability – their 
reception conditions must be adapted to their age. 95  The possibility that a 
significant number of asylum seekers removed to Italy, including the applicants,  
may be left without accommodation or would be accommodated in overcrowded 
facilities without any privacy, or even in insalubrious or violent conditions, was 
not unfounded.96 Thus, in the absence of specific assurances obtained relating to 
the needs of the applicant children by the Swiss authorities from the Italian 
authorities, the removal of the applicants would amount to a violation of Art. 3 of 
the ECHR.97 Thus, although the children’s extreme vulnerability was asserted by 
the ECtHR in a general manner, the call for explicit provisions taking into account 
the specific needs of the applicant children is again an indication of an 
individualistic approach to vulnerability.
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VII. HEALTH-RELATED EXTREME VULNERABILITY OF MIGRANTS 
 

      Whilst the ECtHR’s approach to extreme vulnerability of migrant children 
seems to show signs of coherence, the same cannot be said of applicants who are 
extremely vulnerable because of their migrant status and because of health-related 
vulnerability. As will become clear, the ECtHR struggles to settle on a single path 
forward and the case law has been developed in different directions.  
      Two important cases have been decided before the ECtHR’s seminal 
judgment in M.S.S., which recognised the particular vulnerability of migrants. As 
both have been decided before the widespread use of vulnerability rhetoric by the 
ECtHR, the judgments do not make any references to the vulnerability of the 
applicants.  
      In D. v United Kingdom,98 the applicant was a HIV-positive man from St. Kitts. 
After arriving in the UK, he was detained and sentenced for the possession of 
large quantities of cocaine. During his term, the applicant had been diagnosed with 
HIV and AIDS. After serving his prison sentence, he was set to be removed back 
to St. Kitts.99 However, the ECtHR held that the removal would amount to a 
violation of the applicant’s rights under Art. 3 ECHR. Two facts which refer to 
the applicant’s individual circumstances were highly relevant – he was in a late 
stage of the illness, and had a life expectancy of between eight and 12 months,100 
and he had no family in St. Kitts capable to care for him.101 The abrupt withdrawal 
of health and care facilities which the applicant had in the UK would entail the 
most dramatic consequences for him. 102  In view of these exceptional 
circumstances and bearing in mind the critical stage now reached in the applicant’s 
fatal illness, the ECtHR held that the removal would amount to a violation of Art. 
3 ECHR.103 It seems that the ECtHR has detected a particular vulnerability of the 
applicant but – consciously or unconsciously – chose not to use that term.104 
Nevertheless, the approach very much resembles the vulnerability approach 
applied in the migrant children cases, with emphasis being placed on the particular 
vulnerabilities and circumstances of the subject. 
      A similar set of facts appeared before the ECtHR in the case of N. v United 
Kingdom.105 In N., a refused asylum seeker who was HIV-positive claimed that her 
removal to Uganda would violate Art. 3 ECHR because she would not have access 
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to the necessary treatment, 106  and as a result her health would significantly 
deteriorate. In contrast to D., however, the applicant in N. was not in a terminal 
stage of AIDS, and the medication she needed would be available in Uganda, albeit 
at considerable expense and hard to obtain. Moreover, the basic level of healthcare 
was also significantly lower in Uganda.107 The ECtHR emphasised the exceptional 
nature of the decision in D.108 and asserted that the situation in N. was not 
sufficiently exceptional to meet this threshold. Notably, the judges did not use the 
language of vulnerability in this case either.  
      A change of attitude by the ECtHR in favour of vulnerability is apparent in 
recent case law, which reflects on the approach towards migrants adopted in 
M.S.S. In Aden Ahmed v Malta, 109  the applicant was an irregular migrant of 
Somalian nationality, who claimed asylum in Malta. Her application was refused, 
however, she managed to escape from immigration detention and reach the 
Netherlands where she again applied for asylum. The Dutch authorities 
transferred her back to Malta under the EU’s Dublin Regulation. The applicant 
became pregnant in the meantime. Back on Malta, the applicant was charged for 
fleeing detention and supplying incorrect information during her asylum process, 
and was sentenced to six months’ imprisonment. Whilst in prison, she had a 
miscarriage, and after serving her sentence, she was again placed in immigration 
detention.110 The applicant submitted,111 and the judges recognised it within their 
judgment,112 that she suffered from, inter alia, insomnia, recurrent physical pain 
and episodes of depression. The ECtHR held that the applicant was in a 
particularly vulnerable position not only because she was an irregular immigrant 
and because of her specific past and her personal emotional circumstances, but 
also because of her fragile health.113 Although not explicitly mentioned, this is a 
clear example of a situation of extreme vulnerability, with emphasis being on the 
specific circumstances and vulnerabilities of the applicant.  
      The final case to be mentioned is Sufi and Elmi v United Kingdom.114 The case 
concerned two Somali men living in the UK since they were 16 and 19 years old 
respectively. The applicants’ commission of a number of serious criminal offences 
led to the issuing of deportation orders against them. The ECtHR assessed 
whether their removal to Somalia would constitute a violation of Art. 3 ECHR, 
given the volatile situation in Somalia. The ECtHR held that in fact a violation 
would occur if the applicants were removed. However, one of the applicants, who 
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suffered from post-traumatic stress disorder, was considered particularly 
vulnerable because of his psychiatric illness115 and this was explicitly noted by the 
judges.116 Again, the approach to extreme vulnerability adopted is different than 
in the migrant children cases, and extreme vulnerability is not directly mentioned 
in the judgment, although the facts show a clear example of a case falling under 
this heading. The recognition of vulnerability caused by the mental illness is of 
particular importance, as it is safe to say that the first applicant’s vulnerability due 
to circumstances not related to his health (risk of ill-treatment given his vulnerable 
situation as a migrant, and due to the situation in Somalia) would be sufficient to 
amount to a violation of Art. 3. Nevertheless, the judges deemed it necessary to 
point out the health-related vulnerability. 

 
VIII. EXTREME VULNERABILITY AND THE ECtHR – WHAT DOES 

THE PICTURE LOOK LIKE? 
 
      The final chapter of this article will draw the threads of chapter one and two 
back together. How does the doctrine of extreme vulnerability operate in ECtHR’s 
case law and how can it be related to the vulnerability thesis conceptualised in the 
first chapter? Probably the most accurate description is the same as applied to 
describe the vulnerability thesis at the beginning of chapter one – neither the 
ECtHR’s approach to extreme vulnerability nor the relationship to Fineman’s 
vulnerability thesis are straightforward.  
      Firstly, in relation to the general relationship between Fineman’s vulnerability 
thesis and the ECtHR’s approach to extreme vulnerability, some academics have 
suggested that the ECtHR applies vulnerability to asylum-seekers as a group-
centred concept.117 However, in light of the analysis conducted in chapter two, it 
is clear that this statement is not entirely accurate. Both in cases involving migrant 
children and migrants with health issues the ECtHR reflected on the particular 
experiences and conditions of the migrants and connected their vulnerability to 
those considerations. Timmer recognises that the closest the ECtHR comes to 
embracing Fineman’s vulnerability thesis is in its case law relating to children.118 
And although the connection is less obvious in relation to migrants with health 
difficulties, the judgments in Aden Ahmed and Sufi and Elmi are indicators that the 
ECtHR moves towards a vulnerability thesis which reflects the particular 
vulnerabilities of applicants. Yet we must be careful not to overstate this 
relationship, especially when it comes to the ‘universal’ nature of Fineman’s thesis. 
Whilst the ‘particular’ nature of vulnerability is reflected within ECtHR 
jurisprudence; the universality of vulnerability is not. The ECHR subject is 
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modelled on the traditional international human rights law subject and, as such, is 
anchored in liberal tradition and is not inherently vulnerable.119 The ECtHR’s 
subjects are examples of marginalised or stigmatised subjects – they do not 
function as an alternative to the liberal subject, but are classic examples of 
liberalism’s ‘Others’. 120  In this regard, the one-sided emphasis on extreme 
vulnerability is reductionist, as it shows only one dimension of the image of 
migrants in situations of extreme vulnerability121 – their capacity for suffering.  
      A second point relating both to cases concerning migrant children and those 
concerning migrants with fragile health is the possible distortion of the 
vulnerability thesis given the serious circumstances of all the cases. With the 
notable exception of Popov, in all the cases discussed in this article, the extreme 
vulnerability thesis was developed in the context of a violation of Art. 3 ECHR, 
which prohibits torture and inhuman and degrading treatment. As the ECtHR has 
stressed on numerous occasions,122 the protection under Art. 3 is absolute and 
consideration must be given to this factor. Another important contextual factor is 
that the majority of these cases involved the standards within detention facilities, 
thus involving activities directly perpetrated by states. However, this argument is 
weakened by the decisions in Tarakhel, Aden Ahmed, and Sufi and Elmi, where the 
applicants did not complain of treatment of detention, but addressed the non-
refoulement obligations of states.  
      In respect of migrant children in situations of extreme vulnerability, there are 
also several conclusions to be made. Timmer claims that when the ECtHR is of 
the opinion that an applicant is vulnerable on multiple grounds, it is inclined to 
attach great importance to this fact, even leading to a situation where a founding 
of compounded vulnerability trumps all other considerations.123 While the cases 
concerning migrants with health-issues are not clearly supportive of this account, 
it certainly holds true for cases of migrant children. As was already mentioned, the 
overriding nature of a finding of extreme vulnerability in cases concerning migrant 
children was noted by the ECtHR itself.124 Not only is the ECtHR extremely 
vigilant while assessing the arbitrariness of the prolonged detention of minors,125 
the decision in Tarakhel shows a move towards a strong emphasis on extreme 
vulnerability even outside the context of detention cases. Because extreme 
vulnerability is given such importance, considerations which otherwise might 
provide a counterweight to the interests of the applicants are given a lesser role. 
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For example, whether minor asylum-seekers are vulnerable does not depend on 
whether they are unaccompanied or travel together with their parents or other 
relatives who take care of them.126  
      Brandl and Czech note that the ECtHR’s consideration of children’s special 
needs is owed not least to the CRC, and that references to the CRC in judgments 
are not to be understood as lip service.127 However, the influence of the CRC on 
the parts of ECtHR judgments which deal with extreme vulnerability is 
questionable at best. In Mubilanzila Mayeka, the ECtHR did not refer to the CRC 
at all in its judgment. The references to the CRC did start with Muskhadzhiyeva and 
have continued in later cases, but they did not play a major role in the reasoning. 
When addressing violations of Art. 3 ECHR, which is the provision under which 
the ECtHR has been developing its approach to extreme vulnerability, the 
judgments have only referred to CRC provisions which deal with the scope of the 
positive obligations of the state to provide support for migrant children and 
children in detention (particularly, Articles 22 and 37 CRC). Surprisingly, no 
references were made to the requirement of the best interests of a child being the 
primary consideration, which is articulated in Art. 3 CRC. Vandenhole and 
Ryngaert do remind that a grand chamber of the ECtHR has submitted that the 
court never considers the provisions of the Convention as the sole framework of 
reference for the interpretation of rights enshrined therein, but takes into account 
any relevant rules and principles of international law.128 Yet, the view that the 
concept of best interests does influence the reasoning on the extreme vulnerability 
doctrine and violations of Art. 3 ECHR is further undermined by the fact that Art. 
3 CRC and the concept of best interests of a child have been considered and 
recognised in parts of judgments which deal with a violation of Art. 5 ECHR.129 
This paradoxical inclusion in relation to Art. 5 and non-inclusion in relation to 
Art. 3 ECHR lends support to the argument that extreme vulnerability, and 
vulnerability more generally, is being developed as a stand-alone concept, and that 
vulnerability as interpreted by the ECtHR is being shaped in a particularistic rather 
than group-based manner. 
      In contrast to the development of extreme vulnerability of migrant children, 
the development in the context of migrants with fragile health is less forceful, 
proceeds at a slower pace, and in a subtler manner. Vulnerability in these cases 
does not function as a trump card. The judgments in D. and N. show that the 
ECtHR’s deployment of the concept of vulnerable group in health-related cases 
is subject to resource and immigration control considerations, 130  which are 
considerations which would have only limited relevance, if any at all, in cases 
involving migrant children. This tendency to give weight to other considerations 
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than the individual vulnerability of the applicant was more prevalent before the 
M.S.S. judgment. As Aden Ahmed and Sufi and Elmi show, a move away from the 
older case law has occurred and there is an increasing recognition of vulnerability 
as a relevant criterion to be applied in addition to, or even as a substitute of, the 
exceptional circumstances standards applied in D.131  Lastly, the references to 
vulnerability are still made in a subtle manner, as the ECtHR does not make 
explicit references to the concept of vulnerability, although the considerations 
which are taken into account clearly reflect a vulnerability approach similar in 
many respects to that adopted when dealing with extreme vulnerability of migrant 
children.  
 

CONCLUSION 
 
      The reference to George Orwell’s Animal Farm at the outset of this article 
provided a reminder of how societies which profess equality as their essential pillar 
may fail to achieve this ideal. As the on-going migrant crisis highlighted, even 
modern liberal societies are susceptible to such failures when individuals do not 
fit into the mould of the traditional liberal subject. The particular experiences of 
migrants give rise to vulnerabilities which are difficult to reconcile with the 
autonomy and independence usually attributed to the liberal subject. In order to 
better reflect the needs of groups such as migrants, this article calls for a major 
change of attitude in political, social, and legal theory. Fineman’s vulnerability 
thesis advocated herein represents a challenge to the liberal status quo which, it is 
argued, has the potential to bring about such a change. As the first chapter of this 
article showed, the universal and particular approach to vulnerability not only 
represents a departure from the traditional liberal subject, but also represents a 
break from the classical approach to vulnerability centred around membership of 
a stigmatised group. Moreover, the vulnerability thesis should not be ignored 
within the human rights discourse. It has the potential to provide both a 
conceptual underpinning for human rights as well as to be used as a practical tool 
to enhance the protection of those most at risk, including migrants. As the analysis 
in the second chapter shows, the ECtHR is cognisant of this, and it has been 
steadily using vulnerability reasoning within its jurisprudence.  
      In both categories of cases which were covered in this article, that is case law 
concerning migrant children and migrants with fragile health, the concept of 
vulnerability has been already used by the ECtHR on a number of occasions. As 
a result, some attributes of the ECtHR’s approach to vulnerability are gradually 
crystallising. For example, the vulnerability thesis applied by the ECtHR in these 
cases resembles Fineman’s vulnerability thesis, at least in relation to its ‘particular’ 
element. Thus, the claim that the ECtHR’s vulnerability jurisprudence concerning 
migrants is entirely group-based is inaccurate. On the other hand, the importance 
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of the vulnerability thesis should not be overstated, as the court’s willingness to 
protect victims can be linked to other considerations such as the severity of 
violations which were covered or the combined effect of numerous failures by the 
authorities.  
      Moreover, the ECtHR jurisprudence also shows that the extreme vulnerability 
doctrine is not developed in a blanket manner. The two lines of cases analysed 
show that differences exist between various categories of applicants. While in the 
fragile health cases the ECtHR adopts an approach, which balances the extreme 
vulnerability of the victims with other factors, in cases concerning migrant 
children their extreme vulnerability trumps any other considerations. It will be 
interesting to see whether the ECtHR will adopt a more uniform approach to 
vulnerability in the future. In the meantime, it can be concluded that vulnerability 
is important for ECtHR’s jurisprudence concerning migrants, but its weight must 
not be overstated as it is merely one of many elements which influenced the 
decision-making in the cases which were analysed. 
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INTRODUCTION 
 

he UN Guiding Principles on Business and Human Rights (UNGPs) have 
been endorsed unanimously by the UNHRC, thereby establishing them as the 

“authoritative global reference point for the business and human rights agenda”.1 
They comprise three individual but interdependent pillars. Pillar I identifies the 
State’s legal obligations to protect human rights. Pillar II defines the corporate 
responsibility to respect human rights as grounded in societal expectations. 2 
Finally, Pillar III outlines obligations to provide access to remedy. The principles 
are voluntary in nature, though some principles are founded upon existing legal 
obligations. They have been welcomed by States, businesses and civil society, but 
the challenge of implementing them remains.3 
      The object of this essay will be the use of National Action Plans (NAPs) by 
States and to assess whether they have any real value in the implementation of the 
UNGPs. The first section of this essay will discuss the purpose of NAPs and the 
potential they have for implementing the UNGPs. The second section will look 
at the process of drafting a NAP, and some of the criteria necessary for ensuring 
the final document realises its potential. The third section of this essay will look 
in more detail at the content of NAPs to assess whether States are committing to 
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undertaking meaningful actions, or whether NAPs are merely declaratory in 
nature. Finally, this essay will look at the process of monitoring the 
implementation of the NAP in order to further assess whether there is value in 
developing NAPs.  

I. NATIONAL ACTION PLANS 
 
      NAPs have been defined as an “evolving policy strategy developed by a State 
to protect against adverse human rights impacts by business enterprises in 
conformity with the [UNGPs] …”.4 There are multiple purposes for creating a 
NAP. Firstly, they provide for greater coordination and coherence in Government 
policy regarding business and human rights.5 This can be achieved by the bringing 
together of different Governmental departments in order to create a uniform 
strategy. Secondly, they can provide for an inclusive process to identify national 
priorities and commit to policy measures and actions in respect of them.6 NAPs 
allow States to outline the actions that they are going to take to address particular 
issues within their jurisdiction. Finally, they can provide for a process of 
continuous monitoring, measuring and evaluation of a States implementation of 
the UNGPs.7 The commitments set out in a NAP can provide a benchmark for 
third parties to identify failures by the State to implement the UNGPs. For these 
reasons, there has been encouragement at international and regional levels for the 
use of NAPs to implement the UNGPs. For example, the UNHRC encouraged 
States to develop NAPs or other such frameworks.8 Prior to this, the EU invited 
its Member States to develop NAPs by the end of 2012, followed by an extension 
until the end of 2013.9 However, only the United Kingdom and the Netherlands 
met this deadline.10 As of December 2015, only 9 NAPs have been published.11 
      The potential merits of creating a NAP can only be fulfilled if States draft one 
that effectively addresses human rights issues within their jurisdiction. On this 
note, it has been acknowledged that there is no uniform approach to drafting 
NAPs, although four essential criteria have been established.12 Firstly, it is 
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8 UNHRC Res 26/22 (2014) A/HRC/26/L.1, para 2. 
9 Commission, ‘A Renewed EU Strategy 2011-14 for Corporate Social Responsibility’ COM (2011) 
681 final; Council of the European Union, ‘EU Strategic Framework and Action Plan on Human 
Rights and Democracy’ (European Union 2012) s 4.8.2. 
10 OHCHR, ‘State national action plans’ (OHCHR) 
<http://www.ohchr.org/EN/Issues/Business/Pages/NationalActionPlans.aspx> accessed 14 Jan 
2016. 
11 ibid. 
12 UNWG (n 4) 2. 



 
2017]         The Value of National Action Plans for the Implementation                    108 
                        Of the UN Guiding Principles on Business and Human Rights                                          
 

 

imperative that the NAP is founded upon the UNGPs. 13  To disregard this 
requirement would eliminate most, if not all, of the value of the NAP. Secondly, 
the NAP must be context-specific.14 The commitments must address actual and 
potential business-related human rights abuses, otherwise, the NAP will have little 
value in implementing the UNGPs. Thirdly, the drafting process must be inclusive 
and transparent.15 This is vital for ensuring that the NAP addresses a broad range 
of issues and that disempowered stakeholders have the opportunity to take part in 
the process. Finally, the NAP must be regularly reviewed and updated.16 As the 
definition states, NAPs are an evolving strategy so must, therefore, be amended 
in order to address new and unanticipated issues and governance gaps that arise 
in the future. The implementation of the UNGPs is a continuous process so the 
NAP must reflect that, rather than being used as a single measure. 
 

II. THE DRAFTING PROCESS 
 
      One of the primary aims of NAPs is to identify gaps in human rights 
protection within a State and commit to taking steps to address these problems. 
Therefore, States must undertake an extensive drafting process which enables 
them to effectively identify these gaps and design a NAP which is able to address 
them. Certain criteria have been observed as being essential during this process. 
 

A. Multistakeholder Consultations 
 
      It has been observed that NAPs provide an entry point for civil society to 
engage with the business and human rights agenda, and therefore the drafting 
process should include multistakeholder engagement. 17  This not only aids in 
identifying gaps in protection but also makes the process inclusive and increases 
the NAP’s credibility. It also empowers rights-holders and generates dialogue and 
mutual undertakings between the various stakeholders.18 Furthermore, it has the 
potential to overcome the power and access imbalances between certain 
stakeholders, particularly those negatively affected by business activity.19 

                                                        
13 ibid [3]. 
14 ibid [4]. 
15 ibid.  
16 ibid. 
17 UNWG (n 4) 4. 
18 DIHR and ICAR, ‘National Action Plans on Business and Human Rights: A Toolkit for the 
Development, Implementation and Review of State Commitments to Business and Human Rights 
Frameworks’ (DIHR and ICAR 2014) 9; Claire Methven O’Brien and others, ‘National Action Plans: 
Current Status and Future Prospects for a New Business and Human Rights Governance Tool’ (2016) 
1 Business and Human Rights Journal 117, 8. 
19 Amol Mehra, ‘Beyond the Beginning: The Movement for National Action Plans on Business and 
Human Rights’ (2015) 20 Aportes Due Process of Law Foundation 7. 
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      The overall value that this brings to the NAP is that it enables States to 
properly assess gaps in protection and influences the actions that the State will 
commit to in the NAP. Without an inclusive process, NAPs risk ignoring many 
gaps in protection that they should be addressing and therefore miss opportunities 
to implement the UNGPs in these areas.  Furthermore, inclusivity broadens the 
range of interests that influence the NAP and enables it to reflect the viewpoints 
of more than just a handful of stakeholders. However, this raises the challenge of 
balancing the competing interests of stakeholders. States should not favour certain 
stakeholders over others and allow for adequate consultations with all groups. If 
a balance is not met, then the scope of the NAP may be skewed to favour certain 
groups’ interests. This may result in certain issues being ignored in the NAP or 
actions to implement the UNGPs being weakened, thereby reducing the overall 
value of the NAP. 
      The lack of multistakeholder engagement in the drafting process has been 
identified as one of the key shortcomings in the published NAPs. States have failed 
to directly engage with relevant stakeholders, particularly those working in at-risk 
sectors within the national jurisdiction, and those living in local communities 
where companies carry out extraterritorial activities.20 Instead, States generally 
consulted only with national interest groups, with an almost complete absence of 
direct engagement with rights-holders.21 For example, Denmark only consulted 
with select members of the Danish Council for CSR, ignoring other important 
stakeholders completely. 22  The Netherlands held consultations with only 50 
external stakeholders but failed to hold any public consultations.23 These narrow 
consultations risk ignoring the some of the most serious human rights violations 
within a State and fail to take account of the unique views and experiences of 
certain stakeholders; such as indigenous persons or other persons affected by 
corporate human rights violations. The Finnish process illustrates a broader 
process which included two public hearings, which enabled civil society members 
to be included in the process. 24  Written consultations were also permitted, 
enabling a much broader range of stakeholders to engage with the NAP.25 In 
addition to this, the process was discussed in the Committee for Corporate Social 
Responsibility, a multistakeholder body acting under the Minister of Employment 
and the Economy.26 This multistakeholder process provides the NAP with a 

                                                        
20 Damiano de Felice and Andreas Graf, ‘The Potential of National Action Plans to Implement 
Human Rights Norms: An Early Assessment with Respect to the UN Guiding Principles on Business 
and Human Rights’ (2015) 7 Journal of Human Rights Practice 40, 56. 
21 ibid. 
22 ICAR and ECCJ, ‘Assessments of Existing National Action Plans (NAPs) on Business and Human 
Rights’ (ICAR and ECCJ 2015) 15. 
23 ibid [11]-[12]. 
24 ibid [17]. 
25 ibid.   
26 ibid.  



 
2017]         The Value of National Action Plans for the Implementation                    110 
                        Of the UN Guiding Principles on Business and Human Rights                                          
 

 

broader range of opinions to balance, and has the potential to effectively identify 
the gaps in the implementation of the UNGPs. 
 

B. National Baseline Assessments 
 
      States can also conduct National Baseline Assessments (NBAs) in order to 
assess the nature and scale of adverse business-related human rights impacts, 
independent of and in addition to stakeholder consultations.27 NBAs can also 
identify gaps in State and business implementation of the UNGPs. The value that 
they provide for the implementation of the UNGPs is similar to that of 
multistakeholder consultation, namely that they allow States to properly assess the 
problems that need addressing and the actions that are required to remedy them. 
      However, States that have published NAPs have failed to carry out NBAs 
during the drafting process. The UK, Netherlands, Denmark and Finland all failed 
to do so.28 The Netherlands and Finland conducted ‘internal mapping’ of their 
respective laws and policies, but not to the standard that an NBA would provide.29 
The failure of States to undertake NBAs risks creating gaps in their NAP’s 
implementation of the UNGPs, either in the issues addressed or actions identified, 
much in the same way that failing to engage in multistakeholder consultations has. 
      However, many of the States that are currently drafting NAPs are beginning 
to utilise the value of NBAs. France’s NHRI and Italian and Swiss academics have 
undertaken NBAs for their respective countries.30 However, these NBAs ignored 
Pillar II of the UNGPs, and therefore risk limiting the value of the NAP.31 On the 
other hand, Germany’s NHRI conducted an NBA which has addressed all three 
pillars and provides a much better approach to drafting a NAP, and which has the 
potential to fulfil the purposes of a NAP for the UNGPs.32 
 

III. CONTENT 
 
      The content of a NAP is the crucial indicator in assessing its value in 
implementing the UNGPs. It is essential that they express a firm commitment to 
support and implement the UNGPs, and that States expect businesses to respect 
human rights throughout their operations.33 Furthermore, there are three vital 
components that should be reflected in the content of NAPs.

                                                        
27 UNWG (n 4) 7. 
28 ICAR and ECCJ (n 22) 7, 11, 15 and 17. 
29 ibid [11] and [17]-[18]. 
30 Felice (n 20) 54. 
31 ibid. 
32  Deutsches Institut für Menschenrechte, ‘National Baseline Assessment: Umsetzung der UN-
Leitprinzipien für Wirtschaft und Menschenrechte’ (Deutsches Institute für Menschenrechte, 30 April 2015). 
33 UNWG (n 4) 11. 
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A. Structure 
 
      Firstly, NAPs should outline the key challenges faced by a State regarding 
business and human rights. This should be country-specific and contain a 
sufficient level of detail regarding the issues.34 This will enable States to identify 
the specific actions that need to be taken to address the issues and implement the 
UNGPs. If the outline is too general, then States will not be able to ascertain the 
actions that are required. Furthermore, it is imperative that the NAP outlines the 
challenges faced under all three pillars of the UNGPs. 
Many of the published NAPs have been structured around the three pillars, which 
helps to ensure that the NAP addresses all three areas.35 However, there has been 
a failure to strike an adequate balance between each pillar, with NAPs instead 
focusing on Pillars I and II more than Pillar III.36 The implementation of Pillar III 
will specifically be considered in more detail below. The UK and Danish NAPs 
contain sections dedicated to each individual pillar. Denmark’s includes a general 
summary of each principle in that pillar and descriptions of past actions that have 
been taken. 37  However, the UK failed to outline any past actions taken to 
implement Pillar III. It also contains only four future actions for Pillar III, 
compared to eleven actions identified under Pillar I.38 Conversely, the Danish 
NAP provides a schematic overview of Denmark’s implementation of the UNGPs 
principle by principle.39 This ensures that the NAP includes all three pillars, but is 
limited only to past actions and not future actions. These examples illustrate the 
imbalance of the NAPs which limits the value they have in implementing the 
UNGPs as they largely ignore one of the pillars. NAPs are not fulfilling their 
potential to implement the UNGPs unless they address all three of the pillars.  
 

B. Commitments 
 
      NAPs should identify future actions to be taken to implement all three pillars 
of the UNGPs. This section should achieve two things. Firstly, it should discuss 
the current and planned activities of the State regarding the implementation of the 
UNGPs. 40  Secondly, it should outline the modalities of implementing each 
activity, including the entity responsible for it, a timeframe for completion and 
indicators for evaluating its success.41 The most effective NAPs for implementing 
                                                        
34 ibid [4]. 
35 ICAR and ECCJ (n 22) 4. 
36 ibid [4]-[5]. 
37 ibid [15-6]. 
38 Foreign & Commonwealth Office, Good Business: Implementing the UN Guiding Principles on Business and 
Human Rights (Cmd 8695, 2013) c 3. 
39 Government of Denmark, ‘Danish National Action Plan: Implementation of the UN Guiding 
Principles on Business and Human Rights’ (Government of Denmark 2014) app 1. 
40 UNWG (n 4) 8. 
41 ibid.  
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the UNGPs will contain clear and precise commitments with finite deadlines.42 
This can provide a sound basis for holding governments to account for their 
failure to implement the UNGPs.43 
      There are four aims that commitments should strive to meet. Firstly, they 
should be directed at preventing, mitigating and remedying current and potential 
adverse impacts.44 Secondly, the UNGPs should inform the actions to be taken.45 
Thirdly, the actions should include a combination of both mandatory and 
voluntary, international and national measures.46 Finally, commitments should 
account for the differential impacts on men and women, and ensure that the NAP 
effectively prevents, mitigates and remediates in respect of such differences.47 
      The commitments contained in published NAPs have failed to fulfil these four 
essential criteria. Firstly, they are considered to be largely declaratory in nature, as 
they identify existing measures but fail to commit to taking specific actions.48 For 
example, the UK proposes to “encourage” companies to extend domestic 
grievance mechanisms to overseas operations. 49  This action stops short of 
committing the UK to undertake any specific action and indicates to business than 
it is a voluntary action for them. NAPs need to employ stronger language which 
commits the State to undertake certain actions in order for NAPs to contribute to 
real change and implement the UNGPs. 
      NAPs have focused on past actions at the expense of committing to future 
ones.50 The Dutch NAP is a prime example of this, with only 2 of its 44 pages 
being dedicated to future actions.51 The Danish NAP contains only a short list of 
future actions for Pillar I, with more detail given to past actions.52 While there is 
value in including past examples to illustrate the State’s implementation of the 
UNGPs, more attention should be given to identifying future actions. Only future 
actions are capable of remedying current and potential adverse impacts. Without 
these essential future actions, the value of NAPs in implementing the UNGPs is 
severely limited, as they are incapable of contributing to any meaningful change. 
      The final shortcoming to discuss is the clarity of the actions contained in 
NAPs. The commitments States make must be sufficiently clear and precise in 
order to lead to a particular action being carried out. Vague and imprecise 
commitments undermine State accountability for implementing the UNGPs, 

                                                        
42 Felice (n 20) 44. 
43 O’Brien (n 18) 8. 
44 UNWG (n 4) 12. 
45 ibid. 
46 UNHCR (n 1) 5. 
47 UNWG (n 4) 12. 
48 O’Brien (n 18) 2. 
49 FCO, Good Business (n 38) c 4. 
50 ICAR and ECCJ (n 22) 5. 
51  Government of the Netherlands, ‘National Action Plan on Business and Human Rights’ 
(Government of the Netherlands 2014). 
52 Denmark (n 39) 11-6. 
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owing to the difficulty in ascertaining whether a State has implemented a 
commitment or not. NAPs that contain specific actions are the most likely to be 
properly implemented, and thus implement the UNGPs more effectively. 
      Vague commitments are common throughout the published NAPs, with the 
UK NAP being observed as being particularly imprecise.53 For example, the UK 
commits to developing “partnerships with other countries seeking to implement 
the UNGPs”, without identifying what such a partnership would entail or which 
countries would be involved.54 This ambiguity renders it almost impossible to 
ascertain whether the UK has implemented this action or not. Vague actions are 
often accompanied by a lack of time frames or deadlines for implementation, 
leaving actions as some open-ended objective to be achieved at some point in the 
future. An example of a clear commitment can be found in Finland’s NAP, which 
proposed a specific action to indicate whether social aspects had been considered 
in procurement.55 The action outlined the modalities of the action and what it 
aimed to achieve. It also identified the entities responsible for implementation and 
set a deadline for implementation, something that accompanied most action 
points in the NAP. 56   Precise actions such as this aid in holding the State 
accountable for failing to implement it, particularly as it has a deadline and an 
entity responsible for its completion. Furthermore, by outlining what exactly is to 
be done, it is easier for the State to carry out that action as the NAP tells them 
clearly what they have to do. Vague commitments may require further action by 
the State to turn them into an action that can be implemented. Therefore, NAPs 
with clear and precise commitments can be very valuable for the implementation 
of the UNGPs. 
 

C. Pillar III: Access to Remedy 
 
      One of the foremost shortcomings in the content of NAPs is the blatant 
disregard for Pillar III. This essay has already addressed the imbalance in the 
attention devoted to each pillar, observing that actions for implementing Pillar III 
were often lacking. However, even where States have identified future actions to 
implement this pillar, they have not included the voluntary and mandatory 
measures necessary to effectively implement the access to remedy pillar.57 Many 
of the NAPs have failed to commit to establishing mandatory or regulatory 
measures for access to remedy, instead focusing on voluntary and non-judicial 

                                                        
53 Peter McAllister, ‘A first step towards good business?’ (Ethical Trading Initiative, 5 September 2013) 
<http://www.ethicaltrade.org/news-and-events/blog/peter-mcallister/a-first-step-towards-good-
business> accessed 3 January 2016. 
54 FCO, Good Business (n 38) c 2. 
55 Government of Finland, ‘National Action Plan for the implementation of the UN Guiding 
Principles on Business and Human Rights’ (Government of Finland 2014) 21. 
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mechanisms.58 For example, the UK NAP focuses almost exclusively on non-
judicial grievance mechanisms and contains a vague commitment to review the 
provision of remedies in the UK.59 The Dutch NAP goes further by addressing 
some of the barriers to judicial remedy but does little to suggest how they can be 
overcome.60 Regulatory measures are more likely to effectively and efficiently 
address gaps in human rights protection and thus lead to concrete changes in the 
future. 61  Focusing on only voluntary measures do not fulfil the smart-mix 
approach highlighted in the UNGPs.62 NAPs have addressed how States and 
business can contribute to the implementation of effective non-judicial 
mechanisms, so they have some value in implementing the UNGPs. However, 
without actions to strengthen judicial remedies, the NAPs do not fulfil their 
potential for implementing the UNGPs. 
 

IV. MONITORING 
 
      The potential value of NAPs for the implementation of the UNGPs will not 
be fulfilled if the commitments States make are not executed. Therefore, it is 
essential that NAPs identify a mechanism for monitoring and reviewing the 
implementation of the NAP.63 Furthermore, this should include a process for 
updating the NAP in the future.64 The UNGPs are not a one-time process. They 
are aimed at continuously guiding the human rights obligations of corporations.65 
Therefore, NAPs must be updated regularly to address new gaps in human rights 
protection and to suggest new actions that are required. NAPs should be precise 
enough to identify the mechanisms for monitoring and a date for updating the 
NAP. 
      There has been a mixed inclusion of these mechanisms in NAPs. The UK and 
Finland committed to reviewing their NAPs, but the Netherlands and Denmark 
did not. For example, the UK committed to developing an updated version of 
their NAP by the end of 2015.66 A review process began in March 2015, but no 
updated NAP was published by the end of 2015. 67  However, the UK also 
committed to reporting in an annual report by the Foreign Office.68 This was 

                                                        
58 O’Brien (n 18) 10. 
59 FCO, Good Business (n 38) 17-8. 
60 Netherlands (n 51) 33. 
61 ICAR and ECCJ (n 22) 4-5. 
62 UNHCR (n 1) 5. 
63 UNWG (n 4) 9. 
64 ibid.  
65 DIHR and ICAR (n 18) 17. 
66 FCO, Good Business (n 38) c 5. 
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2015> accessed 3 January 2016. 
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followed up in the 2014 report which contained a chapter on business and human 
rights.69 This section noted the enactment of a new law on supply chains and the 
funding given to certain projects, but otherwise lacked any acknowledgement of 
the implementation of NAP actions.70 A better example of monitoring can be 
found in the Finnish NAP, which tasked a multistakeholder body with monitoring 
the implementation of the NAP as a whole. 71  This body is able to use the 
responsibility and deadlines identified for each action point to hold the Finnish 
Government accountable for their failure to implement the NAP. Therefore, if 
NAPs follow the Finnish example, then they can provide a mechanism that 
ensures that the NAP is implemented by States and is more than just a declaratory 
document.  
 

CONCLUSION 
 
      The ongoing development of NAPs by States has established them as one of 
the preferred mechanisms for the implementation of the UNGPs. They have a 
fairly unique purpose in that they can be used to apply the general principles of 
the UNGPs to a country-specific context. The process of drafting a NAP provides 
States with the opportunity to identify gaps in their implementation and commit 
to taking actions to address them. Furthermore, the process provides an entry 
point for multistakeholder engagement with the business and human rights 
agenda. 
      However, the potential value of NAPs has been limited owing to the failure 
to properly assess the situation within the State. States have consistently failed to 
include an adequate level of multistakeholder engagement in the drafting of their 
NAPs. This risks ignoring certain human rights challenges in the State and the 
different opinions on how to address them. This means States cannot properly 
understand the problems faced, and therefore implement the UNGPs when 
addressing them.  
      There are also many shortcomings in the content of NAPs. Most notably, they 
have not properly addressed all three pillars of the UNGPs. NAPs have focused 
on one or both of the first two pillars, with little focus on Pillar III. Furthermore, 
the content regarding Pillar III has often failed to address judicial remedies, 
thereby failing to fulfil the smart-mix of measures envisaged in the UNGPs. A 
major criticism of the content regarding all three pillars is that actions identified 
are vague and do not commit to specific actions, with a few exceptions. The 
imprecision in commitments undermines the purpose of NAPs in leading to 
concrete changes to implement the UNGPs and makes it difficult to hold a State 

                                                        
69 Foreign & Commonwealth Office, Human Rights and Democracy: The 2014 Foreign & Commonwealth 
Office Report (Cmd 9027, 2015) c 3. 
70 ibid. 
71 Finland (n 55) 32. 



 
2017]         The Value of National Action Plans for the Implementation                      116 
                        Of the UN Guiding Principles on Business and Human Rights                                          
 

 

accountable for failing to implement them. Therefore, NAPs only have value for 
implementing the UNGPs insofar as they contain clear and precise commitments 
for future action. 
      Finally, States have failed to establish adequate mechanisms for monitoring 
the implementation of NAPs and updating them in the future. Only a handful of 
States have outlined their monitoring mechanisms in their NAPs, and only a few 
others have committed to updating them in the future. However, the UK failed to 
fulfil their commitment. These mechanisms are essential for ensuring that States 
implement their NAPs and that they continue to identify future problems and 
actions so that it is not just a one-off process. The NAPs only have value insofar 
as they are implemented, so these mechanisms are necessary for ensuring this 
occurs. 
      To conclude, the NAPs have a lot of potential value for implementing the 
UNGPs, but there are certain requirements that need to be met to ensure that they 
can apply the general UNGPs into specific actions. With many more NAPs 
currently in development, there is ample opportunity for States to learn from the 
current NAPs’ failures and publish NAPs with greater value for implementing the 
UNGPs. 
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INTRODUCTION 
 

icarious liability has long been considered a necessary but contentious area 
of law due to the shifting of tortious liability onto otherwise innocent 

employers.1 As Lord Pearce highlights, “the doctrine of vicarious liability has not 
grown from any very clear, logical or legal principles but from social convenience 
and rough justice.”2 The recent Supreme Court decisions of Cox and Mohamud 
have clearly emphasised Lord Pearce’s point,3 illustrating how the current law is 
inadequate in achieving proportionate justice between employer and employee. 
While there is little dispute over the need for a relationship akin to employment 
for vicarious liability to be satisfied, the same cannot be said of the close 
connection test especially after the judgment in Mohamud. It now seems that the 
close connection threshold has been so remarkably lowered that abuse and 
vagueness is all but certain for the future.4 Moreover, following the strict liability 
doctrine in vicarious liability inevitably prejudices an employer as they by default 
pay 100% of the damages owed, even when regarding reckless employee torts and 
the most trivial of connections between the tort and employment as in Mohamud. 
While enterprise liability remains crucial, and justifies an employer bearing the 
consequences of any harms arising from its enterprise, surely there must be a limit 
to its application. However, such concerns must also be simultaneously balanced 
against ensuring that employers remain vicariously liable for the foreseeable and 

                                                        
1 P Atiyah, Vicarious Liability in the Law of Torts (1st edn, Butterworth & Co. (Publishers) Ltd 1967). 
2 Imperial Chemical Industries Ltd v Shatwell [1965] AC 656, 685. 
3 A Bell, 'Vicarious liability: quasi-employment and lose connection' (2016) 32 PN 153, P Morgan, 
'Certainty in Vicarious Liability: A Quest for a Chimaera?' (2016) 75 CLJ 202. 
4 Mohamud v Wm Morrison Supermarkets plc [2016] UKSC 11, [2016] AC 677 (SC); Cox v Ministry of Justice 
[2016] UKSC 10, [2016] AC 660 (SC). 
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reasonable harms resultant of their enterprise. Hence, such criticism of Mohamud 
would suggest that some alterations should be made to damage apportionment, 
especially when an employee has been grossly negligent. 
      Thus, this dissertation postulates that the law of vicarious liability as per the 
status quo fails to adequately achieve fairness, justice and reasonableness due to 
adherence of the strict liability principle and lack of a system to apportion the 
contribution to damages between employer and grossly negligent employee 
equitably. There also seems to be over focus on the theoretical debate when a 
practical solution is necessary in this inherently fact-dependent area of law. 
Consequently, it is concluded that legislative reform through the proposed 
Vicarious Liability (Apportionment of Damages) Act 2018 (“VLA 2018”) is 
required to address these deficiencies. Fundamentally, the act abandons the strict 
liability principle and simultaneously empowers a court to apportion damages 
awarded to a claimant in accordance to respective blameworthiness between an 
employer and a grossly negligent employee. The proposed legislation will not seek 
to supersede the current tests of vicarious liability. Rather, it will provide a judge 
with a more practical mechanism to deliver justice by apportioning damages fairly, 
and only after a finding of vicarious liability under the current legal tests of 
employment and close connection.  
      In achieving the aims above, this dissertation will firstly outline the state of 
vicarious liability currently and the historical justifications of the doctrine. It will 
then assess the impact and controversies surrounding Cox and Mohamud, initially 
discussing the shift away from the traditional basis for vicarious liability, then 
discussing the re-affirmation of the enterprise liability principle, followed by the 
potential for abuse of the close connection test after Mohamud, and lastly, the 
conflict between policy and fact determinations currently. Next, the dissertation 
will assert the social, theoretical and practical justifications of the VLA 2018 as the 
ideal solution to attain fairness. Lastly, an in-depth discussion of the VLA 2018 
will be conducted to show how the act might work in practice and a retrospective 
attempt at re-assessing Mohamud under the VLA 2018 will be made as a practical 
illustration.  
      Due to various constraints, the focus of this dissertation will be on vicarious 
liability specific to employee-employer relationships although it is recognised that 
there is some unsettlement currently with respect to independent contractors.5 
The research is also based predominantly on a doctrinal method while 
incorporating some elements of socio-legal analysis in proposing legislative 
reform.

                                                        
5 J Morgan, ‘Vicarious liability for independent contractors?’ (2015) 31 PN 235, 251. 
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I. WHAT IS VICARIOUS LIABILITY? 
 

A. The Traditional Justifications: Enterprise Liability and the Five-Key Policy Reasons 
 
      Vicarious liability is predominantly premised on the enterprise liability 
principle, regarding an employer as the bearer of any associated risks resulting 
from the undertaking of organisational or business relationships for its own 
benefit.6 As such, in the event of a tort committed as a resultant of such an 
employee-employer relationship, as in classic examples of an employee causing 
harm to a claimant while at work, tortious liability can be vicariously shifted away 
from employee to the employer.7  
      The traditional justifications for the doctrine are rooted in the five-key policy 
reasons identified by Lord Phillips in Various Claimants v Catholic Child Welfare 
Society (the “Christian Brothers” case):  

 
“There is no difficulty in identifying a number of policy reasons that usually make 
it fair, just and reasonable to impose vicarious liability on the employer when these 
criteria are satisfied:  

 
(i) the employer is more likely to have the means to compensate the victim 

than the employee and can be expected to have insured against that liability;  
(ii) the tort will have been committed as a result of activity being taken by the 

employee on behalf of the employer;  
(iii) the employee's activity is likely to be part of the business activity of the 

employer;  
(iv) the employer, by employing the employee to carry on the activity will have 

created the risk of the tort committed by the employee;  
(v) the employee will, to a greater or lesser degree, have been under the control 

of the employer.”8 
 

Historically each of these five factors were considered theoretically sacrosanct in 
legitimizing vicarious liability. However, the recent case of Cox has seemingly 
invalidated the 1st and 5th of these reasons,9 consequently solidifying the remaining 
factors and enterprise liability alone as the core conceptual rationalization for the 

                                                        
6 Viasystems (Tyneside) Ltd v Thermal Transfer (Northern) Ltd and others [2005] EWCA Civ 1151; P Atiyah, 
Vicarious Liability in the Law of Torts (1st edn, Butterworth & Co. (Publishers) Ltd 1967); P Giliker, 
Vicarious Liability in Tort: A Comparative Perspective (1st edn, Cambridge University Press 2010). 
7 See Smith v Stages [1989] AC 928. 
8 Various Claimants v Institute of the Brothers of the Christian Schools [2012] UKSC 56, [2013] 2 A.C. 1 (SC), 
[35]. 
9 Cox v Ministry of Justice [2016] UKSC 10, [2016] AC 660 (SC), [20]–[21]. 
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doctrine.10  The impact of Cox and the development of the enterprise liability 
reasoning will be discussed in greater depth further along the dissertation.  
 

B. The Law Currently 
 
      Successfully establishing vicarious liability requires the satisfaction of two 
tests: Firstly, there must be an appropriately linked relationship of employment or 
one ‘akin’ to employment between the tortfeasor and defendant.11 Secondly, the 
tort committed must have been sufficiently close connected to the tortfeasor’s 
scope of employment/activities assigned to him/her by the defendant.12  
      The first test of employment (the “employment test”) was explored in the 
landmark Christian Brothers case, where Lord Phillips famously asserted that “the 
law of vicarious liability is on the move”,13 recognising that an expansion of the 
law on vicarious liability was necessary considering the modern conception of 
employment relationships. As highlighted in that case (wherein brothers of a 
religious organisation had sexually abused children but were not considered 
employees of the organisation by normal standards), traditional notions of 
employer-employee relationships can be severely limited in reality, and particularly 
so in situations where conventional employment contracts are absent. The 
organisations and businesses of today can be so inter-linked, the outsourcing of 
services so common, and the way in which workers are utilised so diversified, that 
only an objective interpretation of the entire working relationship concerned can 
justifiably advance the law on vicarious liability to suit contemporary 
requirements.14 Accordingly, the recent case of Cox shows that the employment 
test has been interpreted on a broad scope.15 
      The second test of close connection (the “close connection test”) and arguably the 
more controversial of the two requirements, was established in Lister.16 Before 
exploring the close connection test in Lister, it is worth considering the pre-Lister 
position as defined in Poland v John Parr & Sons.17 The historical consideration was 
whether the tort fell within the tortfeasor’s scope of employment: It was held that 
the act of hitting a suspected thief in the protection of your employer’s property, 

                                                        
10 G Junor, ‘Vicarious Liability - redefined?’ (2016) 24 SLT 125, 128. 
11 Various Claimants v Institute of the Brothers of the Christian Schools [2012] UKSC 56, [2013] 2 A.C. 1 (SC), 
[47]. 
12 Lister v Hesley Hall [2001] UKHL 22, [2002] 1 AC 215; Mohamud v Wm Morrison Supermarkets plc 
[2016] UKSC 11, [2016] AC 677 (SC). 
13 Various Claimants v Institute of the Brothers of the Christian Schools [2012] UKSC 56, [2013] 2 AC 1 (SC), 
[19]. 
14 P Giliker, Vicarious Liability in Tort: A Comparative Perspective (1st edn, Cambridge University Press 
2010) 65. 
15 Cox v Ministry of Justice [2016] UKSC 10, [2016] AC 660 (SC). 
16 Lister v Hesley Hall [2001] UKHL 22, [2002] 1 AC 215; A Bell, 'Vicarious liability: quasi-employment 
and lose connection' (2016) 32 PN 153. 
17 [1927] 1 KB 236. 
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even if grounded in the reasonable belief of a crime being committed, was within 
the scope of the tortfeasor’s employment as it was still in the pursuit of his 
employer’s interest. This original position should remain relatively uncontentious 
as vicarious liability should legitimately arise when the tort committed is clearly 
within the parameters of the tortfeasor’s job, as in this case by trying to stop theft 
of your employer’s property.18 However, the development of the close connection 
test in Lister does not benefit from the same un-obscured clarity in theoretical 
justification or suitability of purpose. This is in part due to the unique facts (sexual 
abuse of children by a boarding house warden), but more crucially, the reasoning 
behind the test, that an employer should be liable because of the intrinsic risks he 
creates by providing certain jobs in the first place.  
 
      As put forth by Lord Clyde:  

 
“… His position as warden and the close contact with the boys which 
that work involved created a sufficient connection between the acts of 
abuse which he committed and the work which he had been employed to 
do.”19 ; 

 
he further commented: 

 
“the risk is one which experience shows is inherent in the nature of the 
business.”20   
 

Criticism has naturally followed due to the broad scope inherent in applying the 
close connection test. 

 
1. Major Criticism Pre-Mohamud 

 
      Lord Phillips clearly emphasises that the traditional five-key policy 
justifications are in pursuit of the greater objective of achieving fairness, justice 
and reasonableness.21 While an intrinsically broad objective, this is a logical goal 
that is uniform across tort law, and is especially relevant for vicarious liability, an 
area necessarily concerned with an undefinable range of tortious circumstances.22 
While requisite to vicarious liability, the inherent broadness of both this broad 

                                                        
18 ibid; P Atiyah, Vicarious Liability in the Law of Torts (1st edn, Butterworth & Co. (Publishers) Ltd 1967) 
13. 
19 Lister v Hesley Hall [2001] UKHL 22, [2002] 1 AC 215, [50]. 
20 ibid [65]. 
21 Various Claimants v Institute of the Brothers of the Christian Schools [2012] UKSC 56, [2013] 2 AC 1 (SC), 
[35]. 
22 P Giliker, Vicarious Liability in Tort: A Comparative Perspective (1st edn, Cambridge University Press 
2010) 170. 



 
122                                       Exeter Law Review                                [Vol. 44 
 

 

objective and the consequential close connection test to achieve this goal has not 
been immune from criticism.  
      The biggest flaw of the close connection test is that it is too simply vague to 
afford a sufficient level of predictability.23 While the traditional position would 
have considered any employee acting on a ‘frolic of his own’ beyond the remit of 
vicarious liability,24 Lister clearly emphasises that this is no longer the case. As 
appropriately highlighted by Lord Nicholls in Dubai Aluminium, the close 
connection test “affords no guidance on the type or degree of connection... [that 
is required to justify] … that the risk of the wrongful act occurring and any loss 
resulting… should fall on the firm or employer.”25  
      Thus, the complementary cases of Cox and Mohamud presented the prime 
opportunity to evaluate the seeming uncertainties surrounding vicarious liability 
and also the parameters of applying the tests of employment and close 
connection.26  By the Supreme Court’s own recognition, the law of vicarious 
liability has “not yet come to a stop” and these two cases would “take stock of 
where it has got to so far”.27 
 

II. THE IMPACT OF COX & MOHAMUD: WHERE ARE WE NOW? 
 

A. Cox & Mohamud; Case Facts 
 
      Intended to be read in conjunction, Cox deals specifically with the employment 
test and Mohamud an assessment of the close connection test.  
      In Cox, the claimant was the manager of food catering at a prison in Swansea.28 
She supervised the overall operation of the kitchen and ensured that meals were 
provided for the inmates. She was further in charge of around 20 prisoners who 
assisted her in cooking, cleaning and performing other relevant tasks. By law, the 
prison was to ensure rehabilitation of the prisoners by assigning them to do 
“useful work”, including assisting in the kitchen.29 Although not anywhere near 
minimum wage, the prisoners were also paid approximately 30 pence an hour. In 
2007, the claimant was injured while on her job in the kitchen as a prisoner 
negligently tripped and dropped a heavy sack of rice on her back. The claimant 
sued on the grounds that the prison was vicariously liable for the negligence of the 
                                                        
23 D Ryan, ‘“Close connection” and “akin to employment”: perspectives on 50 years of radical 
developments in vicarious liability’ (2016) 56 IJ 239; A Bell, 'Vicarious liability: quasi-employment and 
lose connection' (2016) 32 PN 153. 
24 Joel v Morrison (1834) 6 Carrington and Payne 501 172 ER 1338. 
25 Dubai Aluminium Co Ltd v Salaam and Others [2002] UKHL, [2003] 2 AC 366, [25]. 
26 Mohamud v Wm Morrison Supermarkets plc [2016] UKSC 11, [2016] AC 677 (SC); Cox v Ministry of Justice 
[2016] UKSC 10, [2016] AC 660 (SC); J Plunkett, 'Taking Stock of Vicarious Liability' (2016) 132 
LQR 556. 
27 Cox v Ministry of Justice [2016] UKSC 10, [2016] AC 660 (SC), [1]. 
28 ibid. 
29 Rule 31(1) Prison Rules 1999 (SI 1999/728). 
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prisoner in the performance of the tasks assigned to him. The Supreme Court held 
the prison to be vicariously liable in that instance, finding a relationship akin to 
employment.30  
      In Mohamud, the claim was brought forth on behalf of Mr Mohamud by his 
executor of estate due to Mr Mohamud’s death prior to the appeal, of reasons 
unconnected to the claim.31 In March 2008, Mr Mohamud visited a Morrisons 
petrol station and asked the tortfeasor, who was the station attendant, if he could 
print photos off a memory stick, a service which Morrisons did not provide. The 
tortfeasor denied the request and replied aggressively with the words “We don’t 
do such shit”, eventually ordering that the claimant leave the premises with “foul, 
racist and threatening language”.32 As the claimant left for his car, the tortfeasor 
followed him and eventually violently assaulted the claimant. In the midst of this 
physical altercation, the tortfeasor disobeyed direct instructions from his manager, 
who had come onto the scene to try and stop the assault. In similar fashion to 
Cox, Morrisons were found vicariously liable due to the presence of a clear 
employment relationship and because the physical assault was sufficiently close 
connected to the tortfeasor’s employment and scope of activities.33  

 
B. The Judgements 

 
1. Cox v Ministry of Justice  
 
      The key issue in Cox was answering the question of whether there was a 
sufficiently close relationship between the prison and the prisoner equating to a 
relationship akin to employment, thereby justifying the imposition of vicarious 
liability.34  A fundamental consideration was the context in which the prisoners 
were conducting their work as unlike traditional employment relationships where 
the parties voluntarily engage in the work concerned, the prison was compelled by 
statute to put the prisoners to “useful work”.35 While this absence of voluntariness 
was the primary justification for the trial judge in ruling against the finding of 
vicarious liability, the Court of Appeal overturned the decision, which was 
subsequently affirmed by the Supreme Court.36  
      Referring back to the Christian Brothers five-key policy reasons, the Supreme 
Court unanimously found that it would be fair, just and reasonable to hold the 

                                                        
30 Cox v Ministry of Justice [2016] UKSC 10, [2016] AC 660 (SC); Various Claimants v Institute of the Brothers 
of the Christian Schools [2012] UKSC 56, [2013] 2 AC 1 (SC). 
31 Mohamud v Wm Morrison Supermarkets plc [2016] UKSC 11, [2016] AC 677 (SC). 
32 ibid [5]. 
33 ibid. 
34 D Brodie, 'Vicarious liability: the net tightens' (2016) 129 RP 1. 
35 Rule 31(1) Prison Rules 1999 (SI 1999/728). 
36 J Plunkett, 'Taking Stock of Vicarious Liability' (2016) 132 LQR 556. 
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prison vicariously liable as there was a relationship akin to employment. 37 
However, Lord Reed further emphasised that a re-evaluation of the five-key policy 
reasons was necessary as not all of them remained applicable. 38  Marking a 
significant shift away from the historical justifications of vicarious liability, Lord 
Reed was quick to dismiss the first (employer’s deeper pockets and likelihood of 
insurance) and fifth (employer’s degree of control) factors as having any 
importance in answering the employment test.39 There was little legal justification 
for the first factor at the onset and the evolution of working circumstances and 
what constituted employment in modern times rendered the fifth factor of little 
significance.  
      The remaining three “inter-related” factors formed the crux of the court’s 
decision in Cox, and cemented the ‘integral part of business’ test first established 
in Viasystems by Lord Rix as the principal approach to finding a relationship akin 
to employment.40 As a kitchen staff, the prisoner performed his job in accordance 
to instructions given to him,  he assisted the prison to further one of its 
fundamental objectives of providing food, and along with that job scope came 
associated risks of injury. It did not matter that the prison was bound by statute 
to use prisoners for work or that there was no objective of profit.41 Borne out of 
public interest, the prison’s primary objective is to rehabilitate and provide a social 
service, to which the prisoner’s work was of “direct and immediate benefit to the 
prison service itself”. 42 A combination of these reasons in accordance with the 3 
remaining factors, led to the finding of a relationship akin to employment as the 
prisoner was in fact an integral part of the prison’s activities. 

 
2. Mohamud v WM Morrison 
 
      In Mohamud, the court had to determine exactly what constituted a close 
connection between the tort and the tortfeasor’s scope of employment to justify 
imposing vicarious liability. Although the claim was dismissed by both the trial 
judge and Court of Appeal, Lord Toulson’s leading judgment at the Supreme 
Court eventually held that Morrisons was indeed vicariously liable, to which the 
other judges unanimously agreed.43 In reaching that decision and recognising the 
need for further clarity in the law, the courts embarked on an extensive review of 
the historical development of vicarious liability as a whole.44 The Lister close 
                                                        
37 Various Claimants v Institute of the Brothers of the Christian Schools [2012] UKSC 56, [2013] 2 AC 1 (SC), 
[35]. 
38 P Morgan, 'Certainty in Vicarious Liability: A Quest for a Chimaera?' (2016) 75 CLJ 202. 
39 Cox v Ministry of Justice [2016] UKSC 10, [2016] AC 660 (SC), [20]–[21]. 
40 ibid, [23]; Viasystems (Tyneside) Ltd v Thermal Transfer (Northern) Ltd and others [2005] EWCA 
1151 537. 
41 Cox v Ministry of Justice [2016] UKSC 10, [2016] AC 660 (SC), [32]. 
42 ibid [34]. 
43 Mohamud v Wm Morrison Supermarkets plc [2016] UKSC 11, [2016] AC 677 (SC). 
44 ibid [10]–[43].  
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connection test was eventually confirmed as the leading law, albeit the fact that 
the issue was explored only very briefly in relation to the facts. 45  The close 
connection test consists of two key questions: Firstly, what does the employee’s 
field of activities concern or “in everyday language, what was the nature of his 
job.” The court further emphasised that the first question was to be considered in 
a broad scope, due to the wide-ranging circumstances through which vicarious 
liability might arise.46 Secondly, was there enough of a connection between his job 
and the wrongful conduct to conclude that it is fair, just and reasonable to hold 
an employer vicariously liable? 
      As Plunkett appropriately highlights, “after 46 paragraphs of background, the 
court then spent only one paragraph explaining why they were satisfied that it was 
‘just’ to impose vicarious liability on the defendant.”47 After determining the 
nature of the tortfeasor’s job, Lord Toulson seemed to advance 3 primary reasons 
that there was consequently a close connection between the tort and that job 
scope.48 Firstly, the tortfeasor’s job was focused on dealing with customers, and 
although it was conducted in an unacceptable manner, the interaction still fell 
within his field of activities. Secondly, there was an “unbroken sequence of events” 
from the point of initial contact between the claimant and tortfeasor to the 
eventual assault. The court did not accept that the tortfeasor had “metaphorically 
taken off his uniform” when he left his positon behind the kiosk. 49  Lastly, 
although a “gross abuse of his position”, as evidenced by his orders for the 
claimant to leave the property and never return, his actions still constituted a 
fundamental assertion of his employer’s business.50 Interestingly, the Supreme 
Court seemed to ignore the fact that the tortfeasor’s manager expressly ordered 
him to stop assaulting the claimant. Hence, a few fundamental questions should 
naturally arise: Should greater recognition be made of on an employer’s attempts 
to mitigate the risk of harm? This could involve efforts either before the tort such 
as health and safety training or as in this case, a manager’s interference during the 
tort to prevent furtherance of harm. Furthermore, why didn’t the manager’s 
attempt to disrupt the assault be considered an intervening act breaking the causal 
chain of the tortfeasor exerting his employer’s authority? These issues will be 
considered further along in the dissertation. 
      In light of this controversial decision, it is crucial to underpin the guiding 
principles that led the Supreme Court to rule as it did.  It would seem that the 
Supreme Court had two fundamental and inter-connected objectives which 
resulted in the affirmation of the close connection test per Lister.51 Firstly, there 

                                                        
45 Lister v Hesley Hall [2001] UKHL 22, [2002] 1 AC 215. 
46 Mohamud v Wm Morrison Supermarkets plc [2016] UKSC 11, [2016] AC 677 (SC), [44]–[46]. 
47 J Plunkett, 'Taking Stock of Vicarious Liability' (2016) 132 LQR 556, 559. 
48 Mohamud v Wm Morrison Supermarkets plc [2016] UKSC 11, [2016] AC 677 (SC), [47]. 
49 ibid. 
50 ibid.  
51 Lister v Hesley Hall [2001] UKHL 22, [2002] 1 AC 215. 
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was a need to consolidate and find stability in an area of law often criticised as 
ambiguous and contradictory.52 As Bell most appropriately suggests, it is only the 
nature of working relationships that have changed over time and not the necessary 
connection between the tort and the relationship concerned.53 This corresponds 
with the judgment in Mohamud. The historical review of vicarious liability led the 
courts to conclude that the close connection test was developed not due to a re-
evaluation of the changing social circumstances under which an employer should 
be held liable, but rather, the need to develop a “fair and more workable test” to 
achieve the same objectives. 54  Secondly, it was a recognition that judicial 
assessment of vicarious liability scenarios necessarily requires a relative broadness 
guided only by general principles. This is aptly summarised by Lord Dyson in his 
concurring judgment in Mohamud: 

 
“It is true that the test is imprecise. But this is an area of the law 
in which, as Lord Nicholls said, imprecision is inevitable. To 
search for certainty and precision in vicarious liability is to 
undertake a quest for a chimaera. Many aspects of the law of torts 
are inherently imprecise. For example, the imprecise concepts of 
fairness, justice and reasonableness are central to the law of 
negligence … the court has to make an evaluative judgment 
in each case having regard to all the circumstances and 
having regard to the assistance provided by previous 
decisions on the facts of other cases.”55  

 
Therefore, it seems that the approach in Mohamud was one of practical necessity 
more than any other legal or theoretical justification. A test that is too strictly 
defined would only restrict a court’s assessment of each case on its own individual 
merits, ultimately undermining the judicial capacity required to reach decisions 
rooted in fairness, justice and reasonableness.  
      When read in conjunction, Cox and Mohamud have provided some level of 
clarity over the law of vicarious liability by generally reaffirming the employment56 
and close connection57 tests as the leading law. Yet, the overall impact of the two 
decisions are arguably much bigger than a mere reaffirmation of the status quo, 
particularly when considering the unique facts and judicial reasoning behind the 

                                                        
52 P Morgan, 'Certainty in Vicarious Liability: A Quest for a Chimaera?' (2016) 75 CLJ 202, 205. 
53 A Bell, 'Vicarious liability: quasi-employment and lose connection' (2016) 32 PN 153, 156. 
54 Mohamud v Wm Morrison Supermarkets plc [2016] UKSC 11, [2016] AC 677 (SC), [56]. 
55 ibid [54]. 
56 Various Claimants v Institute of the Brothers of the Christian Schools [2012] UKSC 56, [2013] 2 AC 1 (SC). 
57 Lister v Hesley Hall [2001] UKHL 22, [2002] 1 AC 215; Mohamud v Wm Morrison Supermarkets plc 
[2016] UKSC 11, [2016] AC 677 (SC). 
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decisions of both cases. The following section will be an exploration of where the 
law currently stands and the potential consequences that might follow. 

 
C. Consequences of Cox and Mohamud: Assessing the Law Currently 

 
1. Cox v Ministry of Justice 
 
      At the onset, the Cox judgment seems to be relatively uncontentious although 
it is a clear emphasis of how modern employment relationships must be 
interpreted pragmatically. The justifications behind vicarious liability also had to 
be re-clarified in recognition of changing modern employment circumstances. 

 
(a) A pragmatic response to modern employment: On a practical consideration, it is 
immediately clear that the Supreme Court adopted a functional view of defining 
relationships of employment. As Bell pertinently highlights, with the exponential 
rise of start-up companies and non-conventional business structures (he uses Uber 
as an example), “the judgment is an admirably explicit and pragmatic response to 
a world where employment relationships are increasingly complex and variable.”58 
Arguably, the conclusion by the courts should be deemed a logical one, 
considering the ever expanding nature of businesses and the limitless ways in 
which commercial operations can be conducted.59 Accordingly, there can be no 
strict definition of a relationship akin to employment because the concept of 
employment itself is too uncertain and varied.60 Thus, it is argued that the broad 
scope of the ‘integral part of business’ test is the pragmatic approach inherently 
required when judges themselves are unable to predict what exactly constitutes an 
employment relationship until they assess each case on its individual merits and 
specific facts. Any strictly delimited scope of the test would only undermine the 
flexibility required of the law to assess the invariably wide range of employment 
circumstances that vicarious liability is concerned with.  

 
2. Shifting Traditional Policy Justifications and Re-affirming Enterprise Liability 
 
      On a theoretical basis, Cox is significant for two primary and inter-linked 
reasons. Firstly, it was a disregard for certain policy justifications which were 
traditionally considered fundamental to vicarious liability. Secondly, the re-
assessment of these policy justifications solidify the enterprise liability reason 
alone as the basis for holding organisations vicariously liable. Cox clearly reshuffles 
the 5-key policy reasons outlined in Christian Brothers, which were historically 

                                                        
58 A Bell, 'Vicarious liability: quasi-employment and lose connection' (2016) 32 PN 153, 155. 
59 B Hepple & G Williams, Foundations of the Law of Tort (2nd edn, Butterworths 1984) 134. 
60 P Giliker, Vicarious Liability in Tort: A Comparative Perspective (1st edn, Cambridge University Press 
2010) 150. 
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regarded as pivotal to justifying vicarious liability.61 As noted previously, vicarious 
liability, unlike many other areas of law, is necessary in society as employers must 
compensate claimants for harm caused, but simultaneously controversial as 
otherwise faultless employers have to bear the liabilities arising out of relationships 
akin to employment.62 Therefore, the need to find a system rooted in principled 
doctrine has always been of the highest concern among the judiciary and 
academics alike.63 While these theoretical justifications were originally found in 
Lord Phillip’s five-key policy reasons pre-Cox, Lord Reed highlighted the need for 
these justifications to adapt to meet modern standards of social justice.64 Of the 
two reasons dismissed, it seems clear that the first reason of the employer’s deeper 
pockets and likelihood of insurance is no longer of importance. However, while 
Lord Reed was swift to disregard the second reason as unreflective of many 
modern employment relationships, the issue of an employer’s degree of control 
could still be an important consideration, although not an independent factor on 
its own.65  
      The first factor’s lack of principled justification was asserted most 
appropriately:  

 
“The mere possession of wealth is not in itself any ground for 
imposing liability. As for insurance, employers insure themselves 
because they are liable: they are not liable because they have 
insured themselves.”66  
 

As Cane highlights, the assumption that employers have the deepest pockets has 
always been a dangerous and baseless one as even large corporations can be 
crippled severely by vicarious liability claims,67 let alone the average small or 
medium-sized employer that does not have access to a reserve of funds for 
litigation purposes. Moreover, this traditional justification can potentially be 
considered an impingement of the fundamental rules of law. Lord Bingham’s 
famous summary of the rule of law hailed equality before the law as a pinnacle of 
any respectable legal system.68 Yet, the deep pockets argument undermines this 
exactly because when explained in its simplest terms, it reasons for the imposition 
of liability not on a basis of wrongdoing or responsibility for creating risks in your 
                                                        
61 Cox v Ministry of Justice [2016] UKSC 10, [2016] AC 660 (SC), [20]–[21]; Various Claimants v Institute 
of the Brothers of the Christian Schools [2012] UKSC 56, [2013] 2 AC 1 (SC), [35]. 
62 P Atiyah, Vicarious Liability in the Law of Torts (1st edn, Butterworth & Co. (Publishers) Ltd 1967); 
Various Claimants v Institute of the Brothers of the Christian Schools [2012] UKSC 56, [2013] 2 AC 1 (SC). 
63 P Giliker, Vicarious Liability in Tort: A Comparative Perspective (1st edn, Cambridge University Press 
2010) 146. 
64 Cox v Ministry of Justice [2016] UKSC 10, [2016] AC 660 (SC), [20] – [21]. 
65 ibid. 
66 Cox v Ministry of Justice [2016] UKSC 10, [2016] AC 660 (SC), [20]. 
67 P Cane, Atiyah’s Accidents, Compensation and the Law (8th edn, Cambridge University Press 2013) 230. 
68 Lord Bingham, ‘The Rule of Law’ (2007) 66 CLJ 67. 
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business but simply because the wrongdoer can afford to be liable. 69  When 
considering an employer’s availability of insurance, Lord Reed’s reasoning is not 
entirely ground breaking. Early academics such as Morris had already pointed out 
the circularity of the argument when the law requires many companies to buy 
insurance in the first place.70 Atiyah further comments that “[t]he employer in fact 
insures against risks within the general scope of his business because that is the 
limit of his legal liability. If he were placed under wider liabilities by the law he 
would doubtless insure against those too.”71 Ultimately, Cox was a reassertion of 
equality saying no organisation should be held to a different standard simply 
because it has a greater access to wealth, for that would be a flagrant subversion 
of justice. Expectantly, the insurance argument also fails as a coherent justification 
for vicarious liability. 
      The second primary effect of Cox was to reinforce the enterprise liability 
principle as the key theoretical justification for vicarious liability.72 Practically, this 
was achieved by reaffirmation of the remaining three policy reasons through the 
‘integral part of business’ test initially established by Lord Rix in Viasystems.73 
Unlike the deep pockets or insurance arguments, it is posited that the enterprise 
liability argument is more doctrinally sound because it is premised fairly on a 
company being liable for the risks of the activities it chooses to pursue.74 These 
origins behind justifying vicarious liability has long been discussed in the courts 
and is best illustrated in the contemporary rationalisation by Justice McLachlan in 
Bazley v Curry: 

 
“The employer puts in the community an enterprise which 
carries with it certain risks. When those risks materialize and 
cause injury to a member of the public despite the employer’s 
reasonable efforts, it is fair that the person or organisation that 
creates the enterprise and hence the risk should bear the loss. 
This accords with the notion that it is right and just that the 
person who creates a risk bear the loss when the risk ripens into 
harm.”75 
 

There is little need to challenge this long-established principle as the enterprise 
liability argument is firmly rooted in equity. Where an employer uses an employee 
                                                        
69 P Atiyah, Vicarious Liability in the Law of Torts (1st edn, Butterworth & Co. (Publishers) Ltd 1967) 22. 
70 C Morris, ‘Enterprise Liability and the Actuarial Process – The Insignificance of Foresight’ (1961) 
70 YLJ 554. 
71 P Atiyah, Vicarious Liability in the Law of Torts (1st edn, Butterworth & Co. (Publishers) Ltd 1967) 27. 
72 G Junor, ‘Vicarious Liability - redefined?’ (2016) 24 Scots Law Times 125, 128. 
73 Cox v Ministry of Justice [2016] UKSC 10, [2016] AC 660 (SC), [20] – [21]; D Brodie, ‘Vicarious 
liability: the net tightens’ (2016) 129 RP 1; Viasystems (Tyneside) Ltd v Thermal Transfer (Northern) 
Ltd and others [2005] EWCA 1151. 
74 J Plunkett, 'Taking Stock of Vicarious Liability' (2016) 132 LQR 556, 561. 
75 Bazley v Curry [1999] 2 SCR 534, [31]. 
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to advance its interests, it simultaneously introduces risks inherent to those 
interests, and as the employer stands to benefit, it is only fair that should those 
risks materialise, the employer also bears those repercussions.76  
      However, upon deeper consideration, while it is true that the fifth factor of an 
employer’s degree of control is “unlikely to be of independent significance”,77 it 
would be unwise to completely ignore the significance of control even while 
recognising its lack of uniform applicability across all employment situations. An 
employer’s degree of control still remains a question when considering the 
remaining three inter-related factors and applying the ‘integral part of business’ 
test. For example, a factory engineer building car engines for Toyota would have 
to follow a specific blueprint of how to build those engines and would not be 
allowed to deviate from that for various health and safety reasons. Under such a 
clear exercise of control and direction, it is almost immediately apparent that the 
‘integral part of business’ test would be satisfied. As Morgan further argues, 
control is also a clear differentiating factor between an employee and an 
independent contractor.78 An employer has a very strong and direct influence 
(albeit usually not complete control) over how employees should carry out their 
work even if they choose not to exercise such a right, while there is no such control 
over independent contractors unless specifically contained in a contract. 
Therefore, it is likely that the practical effect is that an employer’s degree of control 
would be subsumed as a consideration within the remaining three “inter-related” 
factors under the ‘integral part of business’ test as opposed to losing all 
significance.79  
 
(a) Should the name of an organisation’s objectives matter?: The Supreme Court also 
considered the fundamental purposes of a jail and ruled that it was precisely 
because of the social objectives inherent to such an operation, that it mattered not 
that there was no commercial benefit attained through the tortfeasor’s work.80 
Plunkett questions the practical justification behind such reasoning, highlighting 
that while for-profit organisations receive monetary gains and therefore can 
compensate for any losses with those profits, non-profit organisations, especially 
those bound by statute or motivated by pure benevolence could be marginalised.81 
Yet, while the ruling might be considered harsh, there is reason to dispute 
Plunkett’s analysis. It could conversely be argued that the courts were bound to 
rule in this pragmatic way as any other outcome could have been an even more 
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perverse obstruction to justice. Regardless of an organisation’s intentions, and 
even if pursuing the most noble of objectives, justice would demand that there 
remains a level of responsibility borne by the organisation if harm is caused by its 
activities. Furthermore, to expect judges to determine the liability of organisations 
based on assessments of the social ‘goodness’ of their objectives is an intrinsically 
subjective determination and could set unwarranted complications. For example, 
it would be near impossible to assess whether a prison that rehabilitates prisoners 
as in Cox or a billion-dollar for-profit medical company selling cancer-curing 
drugs delivers more social good. While for-profit companies would indeed have 
greater access to financial resources, adequate victim compensation remains a 
fundamental tenet of tort law,82 and to jeopardise that by separating organisations 
according to their motives, whether for-profit or not, would be indefensible. 
Moreover, to assess various levels of social ‘goodness’ would be to set up 
superficial benchmarks in vicarious liability, and undeniably open up the law to 
unprecedented vagueness and inconsistency.   
 
3. Mohamud v WM Morrison 
 
      Unlike Cox, Mohamud is arguably much more controversial considering the 
unique facts and debatable justifications of the Supreme Court in finding vicarious 
liability. 83  While it does provide some clarity by confirming the Lister ‘close 
connection’ test as the leading law, 84 this dissertation proposes that are two main 
detriments of the judgment. Firstly, Mohamud might have set a dangerous 
precedent by unjustifiably lowering the benchmark of the close connection test 
into one that is too easily satisfied. It now seems that even a trivial connection 
between the tort and an employee’s job scope might be enough to satisfy that test. 
Next, it highlights how despite all its criticism, there seems to be no other 
alternative to the close connection test when considering the unavoidable fact 
dependency inherent in vicarious liability and the necessity of a broadly applicable 
test. This is turn illustrates the theoretical difficulties in reconciling how the status 
quo relies unsatisfactorily on a fact dependant test as the sole means to achieve 
the broad policy objectives of fairness, justice and reasonableness.  
 
4. Opening the Floodgates: Casual Rather Than Close Connection? 
 
      The biggest criticism of Mohamud is undoubtedly the ‘opening of the 
floodgates’ argument, particularly when considering the outlandish and reckless 
behaviour of the tortfeasor.  As discussed before, the courts have made it clear 
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that an element of broadness is needed due to the infinite circumstances that an 
employer might be held vicariously liable.85 However, the decision is troubling 
because of the broad interpretation of the tortfeasor’s field of activities and further 
that there was a finding of an “unbroken sequence of events” between the first 
interaction and the assault.86 The flaw in this unnecessarily broad interpretation is 
underlined immediately by Bell, who argues that if an employee’s natural field of 
activities is to promote his employer’s business, surely his individual act of racism 
cannot fall within such a scope.87 The words used by the tortfeasor were firmly 
rooted in a personal endeavour to warn the claimant to stay away from the 
tortfeasor himself as opposed to the employer’s premises, “especially given the 
contemplated motive of personal racism.”88 If a motive of racism isn’t enough to 
be considered outside the scope of an employee’s field of activities, what is? 
Obviously, no reasonable employer would promote racist business practices, 
which makes it hard to reconcile when the courts have considered the racism 
induced assault to be within the tortfeasor’s field of activities. Moreover, the court 
opined that the tortfeasor was still acting in advancement of his employer’s interest 
during the assault. 89  This reasoning is questionable because the manager’s 
attempted intervention should surely have constituted a direct order against the 
assault, a very clear indication arising from a person of authority that it was not in 
the employer’s interest to assault a customer. A manager’s instruction is a clear 
manifestation of an employer’s interests and yet, rather unsatisfactorily, this 
seemed to be of little importance to the Supreme Court.  
      Secondly, the fact that the court considered the “unbroken sequence of 
events” factor as fundamental to the case in justifying the imposition of vicarious 
liability is puzzling.90 Morgan discusses this dilemma and posits that the close 
connection test might have been replaced by the “causal connection” test, where 
the focus would now be on whether there was an unbroken chain of causation 
between the tortfeasor’s job and the tort committed.91  Morgan’s proposition 
seems a logical deduction especially when considering the potentially detrimental 
effect of Mohamud on future cases. As an illustration, a kindergarten teacher’s job 
involves maintaining discipline in class to teach effectively. If the teacher decided 
that the best way to discipline any naughty child was to lock them in a cupboard 
for three hours, this might now lead to vicarious liability because disciplining 
naughty children is a natural expectation of the role. Giving a child a ten-minute 
time-out and locking them up in a cupboard are both ways of disciplining, and yet, 
one is clearly much more unacceptable than the other. There is no doubt that the 
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tortfeasor’s actions in Mohamud were considered reckless but there now seems to 
be no limit to applying the test even when concerned with employee conduct of 
the most remote and unacceptable manner.92 The Supreme Court seems to have 
set a dangerous precedent for a loose definition of close connection, or perhaps 
more appropriately named after Mohamud, the “causal connection” test. 93 

 
D. Harmonising Fact-Dependency, Broadness of Scope and Policy in the Close Connection 

Test 
 

      Running simultaneous to the ‘opening of the floodgates’ criticism above is another 
issue of practical concern, where the close connection test seems to be too fact-
dependant and fluctuating to provide clarity in the law of vicarious liability. 
Referring again to Mohamud, if the facts were tweaked slightly, and the victim never 
enquired about printing photos but was merely walking across the forecourt of 
the station before being confronted and physically assaulted by the tortfeasor, 
surely there would be no finding of vicarious liability.94 The point emphasised by 
the Supreme Court was that there was a query of service in printing photos, but 
what if he merely wanted to use the washroom or ask for directions? These 
questions could easily fall under the broad interpretation of an employee’s “field 
of activities” in dealing with customer relations.95 It is troubling that a minor 
change in the facts - like asking a quick question - could turn the law so easily and 
manifest vicarious liability. Yet, similarly to the wide range of circumstances that 
can result in finding a relationship akin to employment, historical case law is an 
obvious indication that fact dependency is simply inherent in vicarious liability and 
indeed across the law of tort.96 It is in precise recognition of this paradigm that 
judges require the broad close connection test. 97  Hence, in reconciling the 
problems between the inherent fact-dependency and the need for a broad test, it 
is asserted that the current law is overly focused on the debates surrounding legal 
theory and justification behind the close connection test when in reality, there is 
no other feasible mechanism. A whole range of torts can be committed by 
employees, from assaults to sexual abuse, and only a widely applicable test can deal 
with the infinite circumstances that might give rise to vicarious liability.98 It seems 
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contrary to logical deduction to delimit the close connection test strictly when 
broadness of scope is intrinsically required.  
      Furthermore, despite vicarious liability being premised on protecting the wide 
policy objectives of fairness, justice and reasonableness, the only assessment of 
the link between the tort and job scope currently is the close connection test, 
which is purely fact dependant. Consequently, this raises theoretical concerns as 
to whether policy objectives can be best achieved through a fact dependant test as 
the sole approach. Witting best demonstrates these concerns by contrasting the 
different objectives of an evaluation of factual circumstances against policy 
justifications.99 He uses the 3-stage duty of care test as an illustration, where 
proximity and foreseeability are factual considerations, while the last element of 
fairness, justice and reasonableness is instinctively policy-driven. It would seem 
that an evaluation or test of fact answers the question as to whether the party 
concerned should be held liable under the relevant legal test, while policy 
justifications consider the consequences of the decision made on future cases and 
society as a whole.100  Drawing on the discussion previously, and adopting the lens 
of Witting’s assessment, Mohamud shows how the law currently is uncomfortably 
placed as while there are strong justifications for holding employers vicariously 
liable to achieve the policy objectives of fairness, justice and reasonableness, those 
same goals can be undermined by the intrinsic fact dependency of the close 
connection test. Naturally, this position is further complicated by the seemingly 
low threshold of satisfying the close connection test currently.101 Yet, it is also 
clear that this position remains unavoidable as tort law in itself is concerned with 
the determination of facts to justify liability, and the range of possible torts 
committed can be so infinitely diverse.102 Consequently, the solution should lean 
away from pure dependency on theoretical considerations as has historically been 
the case, and rather remedied alongside a practical approach in the assortment of 
damages. This dissertation contends that this quandary can only be resolved by 
statutory intervention in creating a more wholesome and pragmatic approach to 
the issues at hand. The fact dependency issue of the close connection test need 
not necessarily be considered troublesome if there is an appropriate system to 
embrace and utilise each case’s unique facts and merits to reach fair, just and 
reasonable outcomes. The issue of harmonising fact determinations and policy 
considerations will also be discussed in more depth further on in chapter 5. 
      Thus, the next section seeks to propose and justify the VLA 2018 as the 
solution required because it is a functional approach to solving the inherently 
practical problems currently. In harmonizing the theoretical and ideological 
controversies within vicarious liability and to pursue true fairness, justice and 
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reasonableness, the VLA 2018 firstly proposes abandoning the strict liability 
doctrine and consequently introducing damage apportionment between tortfeasor 
and employer in accordance to respective blameworthiness.  
 

III. THE VICARIOUS LIABILITY (APPORTIONMENT OF DAMAGES) 
ACT 2018 

 
      The cases of Cox and Mohamud have reaffirmed the Supreme Court’s belief 
that the law of vicarious liability intrinsically requires a broad approach, for any 
strictly defined test would only undermine the court’s ability to reach decisions 
that are rooted in fairness, justice and reasonableness. 103  As Lord Dyson 
emphasises, “the attraction of the close connection test is that it is firmly rooted 
in justice. It asks whether the employee’s tort is so closely connected with his 
employment as to make it just to hold the employer liable.”104 There is little reason 
to disagree with the theoretical justification behind supporting a broad legal test, 
as the law of vicarious liability is precisely concerned with analysing an undefinable 
range of possible torts in an equally wide span of employment scenarios.105 Yet, a 
competent analysis of vicarious liability requires acknowledgement that exactly 
because the law of vicarious liability is inherently broad, it is not just the theoretical 
sphere of things that the law should consider, but its corresponding practical effect 
on employers having to pay damages as well.106 To isolate the assessment of 
vicarious liability to its theoretical considerations is simply too pedantic an 
approach, especially considering the fact that it is currently a strict liability offence.  
      As it now stands, especially in scenarios such as Mohamud, where there is little 
doubt that the employee tortfeasor has acted recklessly, employers still have to pay 
the full cost of damages as long as the close connection test is established.107 
However, fairness, justice and reasonableness must surely apply across the 
spectrum to all parties involved, including employers.108 It is right that claimants 
must be allowed undeterred access to reasonable compensation for loss and 
employers should be held liable for creating risks in conducting their business.109 
However, does this mean that any employee, regardless of their recklessness, 
should be protected from compensating the claimant personally just because of a 
close connection between the tort committed and the scope of their 
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employment?110 An assessment premised on delivering ‘justice’ should lead to the 
reasonable deduction that the answer to that question is no.111  
      Hence, this dissertation asserts that there is little justification for continuing 
to regard vicarious liability as a strict liability offence because the current ‘all or 
nothing’ approach regarding damages undermines fairness, justice and 
reasonableness- It is usually not an accurate reflection of the employer’s and 
employee’s respective contributions to the eventual harm. If the fundamental 
objective is indeed the attainment of justice, the strict liability doctrine should be 
abandoned, and reform of the law made to allow the courts to apportion damages 
in accordance with the relative blameworthiness of the employer and employee in 
vicarious liability scenarios. True justice would demand that each party bear the 
consequences of its own actions, which is currently not the case. Moreover, a 
move toward blameworthiness as a basis for damage apportionment will not be 
exploring completely unchartered territory as the development of contributory 
negligence law already proves that judges are capable of creating systems of 
damage apportionment.112  
      It is proposed that the new system of apportionment be tabled under a new 
bill: The Vicarious Liability (Apportionment of Damages) Act 2018. Its 
primary purpose would be to give the courts the scope to apportion damages in 
relation to the blameworthiness of both the employer and grossly negligent 
employee, in similar fashion to the effect of the defence of contributory 
negligence. However, unlike contributory negligence, the VLA 2018 would not 
seek to minimise a claimant’s entitlement to compensation, merely asking the 
court to determine in what proportion should the payment of damages be shared 
between the employer and grossly negligent employee. Fundamentally, the VLA 
2018 would aim to be a practical reinforcement of social justice by ensuring that 
damages reflect proportionately each party’s contribution to the harm, thereby 
supporting the overarching principle of securing fairness, justice and 
reasonableness in each vicarious liability judgment.113 Consequently, it should 
reconcile the inherent ideological difficulties currently afflicting vicarious liability 
through adopting a further practical assessment of the issue rather than relying on 
a purely theoretical approach.114 By giving judges the ability to deal with each case 
based on its own merits and apportioning damages in proportion to each party’s 
blameworthiness, academic criticism of contentious decisions such as the one in 
Mohamud could be avoided as the employee and employer would only be liable for 
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their share of the fault.115 Lastly, apart from abandoning the strict liability doctrine, 
implementing the VLA 2018 would not require demolishing existing vicarious 
liability principles. The employment and close connection tests would still have to 
be satisfied as an employer must be deemed vicariously liable in the first place for 
the VLA 2018 to be applicable.116 The VLA 2018 would only be concerned with 
apportioning damages in accordance to the employee tortfeasor and employer’s 
relative blameworthiness in causing harm to the claimant.  
 

A. VLA 2018: Social, Theoretical and Practical Justifications 
 

      The following sections will explore on a broad scope the social, theoretical 
and practical justifications behind the VLA 2018. 

 
1. Abandoning Strict Liability to Achieve Fairness, Justice and Reasonableness 
 
      Historically, the doctrine of strict liability has been a central tenet of vicarious 
liability because the orthodox view is that any tortious conduct of an employee in 
the scope of his employment is regarded as an extension of the employer’s 
interests.117 Consequently, the employee’s fault is imputed on the employer as a 
matter of law, it matters not whether the employer directly contributed to the 
harm.118 However, the use of imputation as a means of attributing fault has 
recently been irrevocably demolished by the Supreme Court, having been declared 
jointly by Baroness Hale and Lord Toulson to be a “vestige of a previous age” and 
“unsound in principle.”119 There is little reason why the application of vicarious 
liability should not follow suit especially when trivial links now seem to be enough 
to satisfy the close connection test.120 Furthermore, strict liability has long been 
argued as being the most efficient solution to ensuring that a claimant’s right to 
compensation is protected.121 This argument remains rooted in the classic ‘deep 
pockets’ and ‘insurance’ principles, where the greater wealth of the employer and 
higher likelihood of access to insurance means that it is less likely that the claimant 
would be denied fair compensation.122 However, as assessed previously, these 
traditional principles have minimal relevance in modern conceptions of vicarious 
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liability, having been irretrievably dismissed by Lord Reed in Cox.123 To hold an 
employer liable simply because it has sufficient resources and can afford to be 
liable is circular reasoning at best.124 There needs to be a more succinct legal basis 
for justifying vicarious liability, which Cox highlights lies in the enterprise liability 
argument and not just because it is more convenient to hold the richer party liable 
because it can afford to pay damages.125 Moreover, it is clear that most employers 
do not have ‘deep pockets’ in the first place.126  
      Giliker further highlights that despite vicarious liability’s uneasy contradictions 
with ordinary principles of tort law, judges and academics alike have struggled to 
find its principal purpose apart from the fact that it provides the most pragmatic 
method of acquiring compensation for loss.127 Giliker’s assessment is an acute one 
as to the availability of an accessible right of recourse must remain a fundamental 
objective in tort law.128 The VLA 2018 would actually preserve this practical 
approach to compensation as there would be no impact to a claimant’s right to 
compensatory damages. No claimant should be deprived compensation when they 
deserve it. Yet, surely any pragmatic solution in law must also be rooted in fairness, 
justice and equality. If it is fair for an employer to be held vicariously liable for a 
tort committed by its employee’s torts without having directly contributed to the 
wrong doing, fairness should equally demand that the employer only be held liable 
for compensatory damages in a manner that is proportionate to the employer’s 
blameworthiness.  
      The law of tort is also invariably intertwined with assessing the function of 
damages, especially so for vicarious liability where a non-participant in causing 
harm can be liable for another’s tort. It is generally accepted that the core purposes 
of damages include punishment and deterrence, both of which the current law 
seems to undermine. 129  Punishment is clearly disproportionate because the 
current approach toward awarding compensatory damages is not reflective of 
actual fault. Employers should indeed bear the consequences of creating risks by 
conducting their business, but that burden must simultaneously be a reasonable 
and proportionate one. There is much academic criticism of the current law 
exactly because in the post-Mohamud era, even when the actions of an employee 
can be considered not merely negligent but overtly reckless,130 an employer will 
still pay 100% of the damages if found to be vicariously liable on a “causal 
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connection”.131 Moreover, while the deterrent effect is somewhat achieved as 
employers are financially incentivised to prevent accidents caused by their 
employees,132 this does not necessarily extend to employees themselves being 
deterred from wrongdoings. As exemplified through cases such as JGE and Lister, 
there is strong social reasoning to hold tortfeasors financially accountable for their 
actions, particularly where there is a need to set a precedent of non-tolerance, as 
in these cases with the sexual abuse of children.133 Arguably, there is too much 
emphasis on employer liability without achieving proportionate justice in the 
distribution of damages. The VLA 2018 would simultaneously support the two 
fundamental objectives of damages as both employer and employee are 
appropriately punished and held liable for damages in proportion to their 
contributions to the harm. Correspondingly, the deterrent effect would no longer 
be unfairly skewed toward employers, but apply equally to employees who could 
be held personally liable for their recklessness.   
      Should the law insist on preserving strict liability despite the controversies 
surrounding the Mohamud decision, that would just be a constant reminder that 
the law of vicarious liability would never be truly fair, just and reasonable.134 Strict 
liability inevitably prevents the attainment of true justice because it fails to 
appropriately punish grossly negligent employees. Furthermore, complete liability 
could be forced on reasonable employers for even the most reckless of employees’ 
faults, which as previously discussed, might now arise even on trivial 
connections.135 Adequate justice can never be achieved if there is no opportunity 
for an employer to justify the mitigation of his contributions toward compensating 
the victim. By abandoning strict liability, the VLA 2018 would be a more practical 
and justified approach that better achieves the primal goals of fairness, justice and 
reasonableness as each party would only be liable for their respective contributions 
to the harm caused to the claimant.   
 
2. Embracing Uncertainty: A Practical Rather than Theoretical Approach Through the VLA 
2018 

 
      As previously noted, the Mohamud and Cox decisions have once again 
highlighted just how much difficulty judges and academics have had in finding a 
cemented theoretical approach when assessing whether an employer should be 
held vicariously liable, apart from the broad objective emphasised by Lord Dyson 
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that decisions be fair, just and reasonable.136 Furthermore, as Fleming astutely 
acknowledges, “vicarious liability cannot parade as a deduction from legalistic 
premises, but should be frankly recognised as having its basis in a combination of 
policy considerations.”137 This is undoubtedly caused by the inherent ambiguity in 
any vicarious liability claim as it is all dependant on assessing every individual case 
on its own independent facts and merits.138 As a result of these unavoidable 
characteristics of vicarious liability cases, this dissertation suggests that the major 
controversies surrounding the law currently are too focused on the theoretical 
debate when at the root of it, vicarious liability is if not more than any other area 
of tort law, most concerned with the practical application of damages (i.e. how 
much compensation has to be paid).139 In spite of these functional concerns, little 
to no effort has been made to develop the practical application of vicarious liability 
in line with principles of justice.  
      Practically speaking, no employer or claimant would be anywhere near as 
concerned with the legal justification of a decision as opposed to what kind of 
financial impact that would have in terms of damages: How much you would have 
to pay if you’re the defendant or how much you are entitled to receive if you’re 
the claimant.140 In an area of law where every decision is inevitably fact dependant, 
factual uncertainty should be embraced, and the problems solved practically, 
rather than an aimless search for a perfect theoretical analysis of all vicarious 
liability scenarios. Even as early as 1967, distinguished academic Patrick Atiyah 
recognised that the search for an infallible legal basis of vicarious liability would 
be a fruitless one, and never result in a satisfactory answer:  
 

“The fact is that in the great majority of cases it makes no 
difference which view is adopted; and in those situations where 
it does make a difference to the courts (at any rate in England) 
are much more likely to be influenced by pragmatic 
considerations, than by doctrinaire theories. Any attempt to 
adopt one theory rather than another, and then apply that 
theory in all circumstances is only too likely to lead to blind 
legalism…”141

                                                        
136 Mohamud v Wm Morrison Supermarkets plc [2016] UKSC 11, [2016] AC 677 (SC); Cox v Ministry of 
Justice [2016] UKSC 10, [2016] AC 660 (SC), [53]; P Giliker, Vicarious Liability in Tort: A Comparative 
Perspective (1st edn, Cambridge University Press 2010) 229. 
137 J Fleming, The Law of Torts, (9th edn, North Ryde: LBC Information Services, 1998) 410. 
138 P Giliker, Vicarious Liability in Tort: A Comparative Perspective (1st edn, Cambridge University Press 
2010) 48. 
139 P Cane, Atiyah’s Accidents, Compensation and the Law (8th edn, Cambridge University Press 2013) 3-
4. 
140 P Atiyah, The Damages Lottery (1st edn Hart Publishing Oxford 1997) 144. 
141 P Atiyah, Vicarious Liability in the Law of Torts (1st edn, Butterworth & Co. (Publishers) Ltd 1967) 7. 
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Recognising that the law of vicarious liability will always be an area where 
“imprecision is inevitable”,142 the VLA 2018 would be exactly what is required, 
allowing courts a practical measure to solve the issues at hand. There is no 
theoretical panacea to a problem that is inherently empirical in nature. The 
apportionment of damages via the VLA 2018 would solve these issues by dealing 
with any case practically through apportioning damages in proportion to 
blameworthiness, rather than being overly concerned with the close connection 
test, which cases such as Mohamud and Lister would suggest is open to too much 
uncertainty.143 This is not to suggest that the close connection test is no longer 
relevant, merely that the current law of vicarious liability is not enough to achieve 
the fundamental objective of justice on its own as it only reflects the theoretical 
sphere of vicarious liability. The close connection test is still fundamental in 
vicarious liability as there must be a legal basis to transfer liability from employee 
to employer, which are based on policy justifications like the enterprise liability 
reasoning. However, once an employer is deemed vicariously liable through 
satisfaction of the current employment and close connection tests, then it is 
important to ask the question if an employer should justly be held 100% liable for 
all the compensatory damages owed to the claimant, which historical case law 
would suggest isn’t normally the case.  
      Hence, the VLA 2018 would be the practical solution required to confront the 
intricacies of this inherently practical problem. Moreover, through the 
apportionment of damages in reflection of the blameworthiness of each party, the 
VLA 2018 would simultaneously support the overall objective of achieving 
fairness, justice and reasonableness on both a theoretical and crucially, functional 
level as well.  
 

IV. VLA 2018: ESTABLISHING A SYSTEM OF APPLICATION 
 
      This chapter will seek to establish how the VLA 2018 might work in practice 
by firstly providing a sample of what actual legislation might look like. Secondly, 
it will discuss how the VLA 2018 is a more nuanced approached to the issue by 
synthesizing both policy considerations and fact determinations to better achieve 
fairness, justice and reasonableness. It will then discuss the reasons for using a 
dual analysis of employee gross negligence and employer efforts to mitigate harm 
in determining respective blameworthiness as the basis for apportioning damages. 
Lastly, as a practical illustration, a retrospective attempt at applying the VLA 2018 
to the facts of Mohamud will be made.144

                                                        
142 Mohamud v Wm Morrison Supermarkets plc [2016] UKSC 11, [2016] A.C. 677 (SC), [54]. 
143 P Atiyah, The Damages Lottery (1st edn Hart Publishing Oxford 1997) 8. 
144 Mohamud v Wm Morrison Supermarkets plc [2016] UKSC 11, [2016] AC 677 (SC). 
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A. Sample Legislation 
 
1. The Vicarious Liability (Apportionment of Damages) Act 2018 
 

(1) Where an employee causes a claimant’s damage or harm as the 
result of his own gross negligence, in a claim against the employer 
for vicarious liability the court may apportion damages between 
employer and employee to such an extent as the court thinks just 
and equitable having regard to the employer’s and employee’s 
respective blameworthiness for the damage or harm caused to 
the claimant.  

(2) In the determination of damage apportionment in proportion to 
blameworthiness, the court is to consider two primary questions: 
(a) To what extent did the tortfeasor’s gross negligence 

contribute to the harm caused to the claimant? 
i. By ‘gross negligence’ it is meant that the employer falls 

far below the standard of care expected of the reasonable 
person in the circumstances. 

(b) To what extent did the employer seek to mitigate the risk or 
prevent actual harm caused to the claimant? 

(3) With regards to the determination of the question before the 
court in section 2(b) above, the court shall in particular have 
regard to the following matters when considering an employer’s 
efforts to mitigate the risk or prevent actual harm - 
(a) Relevant health and safety training and/or related policies; 
(b) Relevant equality and diversity training and/or related 

policies; 
(c) Requirement for industry standard licensing of employees (if 

applicable); 
(d) Good general management practices; 
(e) Express prohibition of an employee’s actions; 
(f) Efforts to demarcate an employee’s specific scope of work or 

authority which was then exceeded by said employee; 
(g) Intervening efforts to prevent the escalation or causing of 

harm; and 
(h) Any other material efforts made by the employer to mitigate 

or prevent harm. 
(4) It shall be the duty of the court in deciding whether to exercise 

its powers under section 1 above and, if so, in what manner, to 
have regard to all the circumstances of the case, first 
consideration being the attainment of justice and equity between 
employer and employee in the apportionment of damages. 
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(a) As per section 1 above, under the court’s discretionary 
powers to apportion damages between employer and 
employee for damage or harm caused to the claimant, the 
default position should be 100% contribution from the 
employer. 

(b) The onus is on the employer to justify abandoning the default 
position by proposing arguments before the court in relation 
to the two primary questions as stated in section 2 above. 

 
B. S.2 VLA 2018: Reconciling Determinations of Fact Against Policy Considerations 

 
      Referring again to the dichotomy proposed by Witting, when designing legal 
tests, it is important to contemplate whether these tests are fact derived 
determinations or based on policy driven considerations.145 Under the current 
assessment, the close connection test is intrinsically fact determined, and yet 
vicarious liability as a concept is encumbered with policy considerations. 146 
However, there is no need to rigidly keep the current tests on vicarious liability 
when both policy and fact-dependency can be reconciled. The VLA 2018 seeks to 
remedy the ideological uneasiness at present by inviting the court to consider 
factual determinations in the close connection test initially, but further also 
integrates policy considerations in assessing blameworthiness as a basis for 
damage apportionment. This dual step approach is a more nuanced solution to 
achieve true fairness. It firstly engages with the theoretical debate required in 
holding an otherwise innocent employer vicariously liable. S.2(a) VLA 2018 relies 
on the facts established in the currently employed close connection test, which is 
intrinsically a question of fact, to decide the extent an employee has contributed 
to the harm through their gross negligence.147 Secondly, and this is the crux of the 
VLA 2018, s.2(b) then allows the court to consider policy reasons such as good 
management practices or the provision of equality training in determining how 
best to solve the problem practically by apportioning damages in reflection of each 
party’s relative blameworthiness. If fundamental policy reasons like enterprise 
liability justify vicarious liability, it would be rational to extend that policy 
reasoning to recognise efforts made by employers to prevent or mitigate resulting 
harms of the enterprise. Hence, it is envisaged that the amalgamation of factual 
and policy considerations under s.2 will better achieve fairness as it is a more 
balanced consideration by practically deciding under the lens of justice and equity, 
how much each party should be liable respective to their blameworthiness. 

                                                        
145 C Witting, ‘Duty of Care: An Analytical Approach’ (2005) 25 OJLS 33. 
146 P Cane, Atiyah’s Accidents, Compensation and the Law (8th edn, Cambridge University Press 2013). 
147 C Witting, ‘Duty of Care: An Analytical Approach’ (2005) 25 OJLS 33. 
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C. Why Blameworthiness? 
 
      In constructing the VLA 2018, a few bases of apportionment apart from 
blameworthiness were considered, including using a standard of employee 
unreasonableness or re-applying the close connection test. However, upon deeper 
consideration it became clear that neither were as succinct as blameworthiness. 
Firstly, it was considered that the extent to which an employee was unreasonable 
might be an appropriate mechanism to determine damage apportionment. Yet, the 
flaws in such an assessment were quickly apparent as for vicarious liability to even 
arise, a tort must have been committed, invariably requiring unreasonable conduct 
and failure of the reasonable man’s test.148 As discussed further on, the VLA 2018 
aims only to remedy injustices arising from a high level of employee fault through 
the gross negligence standard. Applying the unreasonableness test would mean the 
VLA 2018 could apply to all vicarious liability situations, even those which are 
foreseeable and expected in a normal course of business, something which would 
undermine the fundamental principles of enterprise liability and fairness. 
Moreover, this could cause unwarranted complications as such an assessment 
would invite the court to determine levels of unreasonableness, inevitably leading 
to even more subjectivity and vagueness within the law.  
      Secondly, the close connection test was also considered.149 Similarly, the court 
would apportion damages upon determining how closely connected the tort was 
to the nature of the enterprise and the type of employment relationship concerned. 
There was immediate apprehension toward this approach as to use close 
connection again as a basis for damage apportionment would probably rehash the 
same theoretical controversies in the law currently.150 For example, in a night club, 
a bouncer and bartender would both deal with customers. Yet, in the event of an 
assault against a customer, the bouncer, being expected to handle drunk and 
unruly patrons, clearly has a much closer connection to the assault as opposed to 
the bartender simply because of the nature of their jobs. Such an artificial 
differentiation should not be enough of a basis to justify apportioning damages, 
especially when the tort committed in both situations is the same. Furthermore, it 
would seem futile in practical application as the close connection test already 
serves its function in initially finding vicarious liability present. This could result 
in circular judicial reasoning as judges might inevitably be led to justify damage 
apportionment as a close connection would already have been established in 
finding vicarious liability at the onset. 
      Thus, blameworthiness is the best assessment criteria as s.2 VLA 2018 
amalgamates both employer and employee contributions to the prevention or 

                                                        
148 Blyth v Proprietors of the Birmingham Waterworks (1856) 11 Exch 781. 
149 Lister v Hesley Hall [2001] UKHL 22, [2002] 1 AC 215. 
150 J Plunkett, 'Taking Stock of Vicarious Liability' (2016) 132 LQR 556; P Morgan, 'Certainty in 
Vicarious Liability: A Quest for a Chimaera?' (2016) 75 CLJ 202. 
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cause of fault respectively, thereby providing judges with a more wholesome 
approach to determining damage apportionment. The following sections will 
discuss this in further depth.  

 
1. Assessing Blameworthiness 

 
      It naturally follows that a structured approach to the determination of 
blameworthiness has also to be created. As discussed above, it was best to adopt 
a fault-based approach through blameworthiness, namely dealing with the 
employee and employer’s respective faults and then weighing both together before 
deciding the appropriate apportionment of damages in reflection of respective 
blameworthiness. 

 
(a) The employee: gross negligence benchmark (S.2(a) VLA 2018): Determinatively 
influenced by Nolan’s work, this dissertation correspondingly argues that the only 
way for the VLA 2018 to work functionally while uncompromising on the 
fundamental objective of fairness is to introduce gross negligence as the threshold 
of fault an employee should be held against.151 While English tort law has generally 
dismissed gross negligence, it is not a foreign concept in criminal law,152 and other 
jurisdictions such as Germany and the USA already employ it extensively across 
their laws of tort.153 In separating negligence from gross negligence, Ormerod 
describes it clearest:  

 
“If negligence is regarded as non-attainment of a required 
standard of conduct then it is clear there are degrees of it. One 
person may fall just short of the required standard, another may 
fall far short.”154 

 
Before discussing further, it is important to quickly highlight why a higher standard 
than mere negligence is proposed when applying the VLA 2018. The reason is 
simple, companies must remain fully vicariously liable for normal and foreseeable 
harms caused in the conduct of their business. The enterprise liability doctrine 
remains fundamental to enforcing vicarious liability justly.155 S.4 VLA 2018 deals 
specifically with this issue and will be developed further in the dissertation.

                                                        
151 D Nolan, ‘Varying the standard of care in negligence’ (2013) 72 CLJ 651. 
152 R v Adomako [1995] 1 AC 171. 
153 B Markesinis & H Unberath, The German Law of Torts (4th edn, Oxford 2002); D Dobbs, The Law 
of Torts (1st edn, St Paul 2000); D Nolan, ‘Varying the standard of care in negligence’ (2013) 72 CLJ 
651. 
154 D Ormerod, Smith & Hogan’s Criminal Law (13th edn, London 2011), 153. 
155 C Morris, ‘Enterprise Liability and the Actuarial Process – The Insignificance of Foresight’ 
(1961) 70 YLJ 554. 
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      Nolan makes a compelling argument that a single objective standard of the 
reasonable person might actually compromise rather than achieve justice in 
particular instances within modern tort law.156 He discusses the potential for gross 
negligence and recklessness to be used as alternatives to the reasonable person’s 
standard. Especially in vicarious liability, where conflicting ideologies of social 
justice, enterprise liability, and shifting liability to otherwise innocent employers 
need to be reconciled, it seems that Nolan’s proposal to introduce a varied 
standard of care is most appropriate.157 While recklessness was initially considered 
in drafting s.2(a) VLA 2018, it is arguably too high a standard to be considered 
justifiable or practically enforceable. Recklessness requires the defendant to 
foresee the potential of causing harm by his actions and deciding to unreasonably 
take the risk anyway. 158  Nolan himself recognises that assessing a person’s 
intention is “a much more difficult enquiry into the state of his mind, thereby 
adding uncertainty and complexity to the law.”159 However, a benchmark of gross 
negligence has no such mens rea element. It is concerned solely with the action of 
the tort, and when used as a basis to determine an employee’s fault, most 
adequately achieves justice. Firstly, in vicarious liability a tort must have occurred 
initially and as negligence forms the basis of most tort claims,160  this higher 
benchmark ensures that employees are protected from personal liability for 
normal negligent torts foreseeable in their employment. For example, a waitress 
who accidentally spills a cup of tea on a patron would not be held grossly negligent, 
and falls beyond the VLA 2018’s scope. Secondly, those who “fall far short” as in 
Mohamud,161 would easily be considered grossly negligent at a minimum, thereby 
leaving the court capacity to apply the VLA 2018 to achieve appropriate justice.  
 
(b) The employer: recognising efforts to mitigate or prevent harm (S.2(b) VLA 2018): 
Logically, blameworthiness must be an assessment of both the employee’s and 
employer’s faults. S.2(b)’s objectives are straightforward. It allows the court to 
consider what reasonable efforts were made by the employer in preventing or 
mitigating harm. S.3 correspondingly provides guidelines as to what those efforts 
might look like, although it by no means intends to be exhaustive. On a societal 
level, it is widely accepted that vicarious liability also aims to incentivise employers 
to adopt safer work practices to avoid financial liabilities for any consequential 

                                                        
156 D Nolan, ‘Varying the standard of care in negligence’ (2013) 72 CLJ 651, 680. 
157 ibid; P Cane, Atiyah’s Accidents, Compensation and the Law (8th edn, Cambridge University Press 
2013); Cox v Ministry of Justice [2016] UKSC 10, [2016] AC 660 (SC); Various Claimants v Institute of the 
Brothers of the Christian Schools [2012] UKSC 56, [2013] 2 AC 1 (SC); Mohamud v Wm Morrison 
Supermarkets plc [2016] UKSC 11, [2016] AC 677 (SC). 
158 R v G & Another [2003] 3 UKHL 50, [2004] 1 AC 1034; R v Cunningham [1957] 2 QB 396. 
159 D Nolan, ‘Varying the standard of care in negligence’ (2013) 72 CLJ 651, 670. 
160 J Fleming, An Introduction to the Law of Torts (2nd edn, Oxford University Press 1985). 
161 D Ormerod, Smith & Hogan’s Criminal Law (13th edn, London 2011) 153; Mohamud v Wm Morrison 
Supermarkets plc [2016] UKSC 11, [2016] AC 677 (SC). 
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harm caused. 162  Ideally this should lead to less vicarious liability claims as 
employers become more careful in conducting their business. 163  Active 
recognition as opposed to the passivity currently present in the law will mean 
efforts made by employers like the manager’s intervention in Mohamud become 
relevant factors in apportioning damages, thereby securing more equitable 
outcomes. Furthermore, as employer efforts would now be mitigating factors, this 
should improve health and safety standards across organisations. 
 

D. Preserving the Sanctity of Vicarious Liability Through S.4 VLA 2018 
 

      When evaluating the broader societal implications and functionality of the 
VLA 2018, an immediate consideration is one premised on the rising public 
concern that companies today are too over protected and fail to bear appropriate 
responsibility for their harmful actions.164 Prime Minister Theresa May has even 
outlined dealing with this issue as one of her primary objectives in office, having 
called for a green paper on corporate reforms to address the seemingly 
unjustifiable protections afforded to big corporations.165 However, the VLA 2018 
will not contravene these reasonable concerns, and employs two practical 
safeguards against over protecting employers. The first, by using gross negligence 
as a benchmark has already been discussed, ensuring that only conduct falling so 
far below the reasonable standard will warrant damage apportionment. Secondly, 
s.4 is crucial as it sets the default position as per the status quo (100% contribution 
from the employer), and places the onus on the employer to justify abandoning 
the default position. It is fair that such a burden of proof be placed on the 
employer, normally the financially stronger party.  Practically, this would direct 
judges to protect the enterprise liability principle, abandoning the traditional 
position only on the most legitimate circumstances and not just on any trivial 
reasoning.  
      Therefore, it is envisaged that the majority of standard vicarious liability 
scenarios would not be affected by the VLA 2018. The traditional position and 
the enterprise liability doctrine remains sacrosanct in order to effectively deliver 
justice in general, and mere foreseeable negligence by the employee should not 
remove any employer liability.166 However, these interests must also be balanced 
                                                        
162 P Atiyah, Vicarious Liability in the Law of Torts (1st edn, Butterworth & Co. (Publishers) Ltd 1967). 
163 P Giliker, Vicarious Liability in Tort: A Comparative Perspective (1st edn, Cambridge University Press 
2010) 238. 
164 K Amaeshi, O Osuji & P Nnodim, ‘Corporate Social Responsibility in Supply Chains of Global 
Brands: A Boundaryless Responsibility? Clarifications, Exceptions and Implications’ (2008) 81 JBE 
223, 229. 
165 J Treanor, ‘Theresa May to unveil boardroom crackdown on private big business’ (The Guardian, 
29 Nov 2016) <https://www.theguardian.com/business/2016/nov/29/theresa-may-to-unveil-
plans-for-boardrooms-at-large-private-businesses> accessed 16 March 2017. 
166 P Giliker, Vicarious Liability in Tort: A Comparative Perspective (1st edn, Cambridge University Press 
2010) 238. 



 
148                                       Exeter Law Review                                [Vol. 44 
 
 

 

again protecting responsible companies (often comprising small enterprises and 
not just commercial juggernauts) which have made legitimate efforts to prevent 
harm. Employer efforts must be recognised, and especially so when an employee 
has been grossly negligent. As such, by crediting the responsible employer and 
faulting the grossly negligent employee proportionately, the VLA 2018 best 
achieves justice as it is simply a more wholesome assessment of all considerations. 

 
E. Mohamud Re-assessed Under the VLA 2018 

 
      In demonstrating how the proposed law should operate in practice, this 
section will re-assess Mohamud under the VLA 2018. Before applying the VLA 
2018, Morrisons must be held vicariously liable under the current employment and 
close connection tests. Upon this finding of vicarious liability, s.1 gives the court 
broad powers to apportion damages in proportion to respective blameworthiness. 
However, s.4 directs the court to recognise enterprise liability as the guiding 
principle, and damage apportionment considered only upon an employer 
successfully justifying abandoning the traditional position. Under s.2(a), the 
employer must first prove the employee’s gross negligence and extent of 
contributions to harm. This should be easily achieved as the employee verbally 
assaulted the claimant with racist remarks and further chased down the claimant 
to his car to assault him. Evidently, the employee was grossly negligent, having 
fallen far below the expected standard of a reasonable person. Moreover, the 
extent of harm caused should largely be attributed to the employee due to the 
specific and independent actions taken by him to commit the assault. S.2(b) then 
allows the employer to provide mitigating factors. S.3(g) would be relevant as there 
are clear intervening efforts made by the station manager to stop the assault. 
Assuming Morrisons also conducts appropriate equality and diversity training 
[s.3(b)] and has good management practices [s.3(d)], these factors would work in 
their favour. In consolidating the employer’s arguments under s.4, a reasonable 
finding might be 60% contribution by the employee and 40% by the employer. 
This reflects the balance between recognising the employee’s gross negligence 
being the primary cause of harm and Morrisons having taken reasonable steps to 
prevent harm, but further emphasises that it still must bear the risks inherent to 
its enterprise.  

 
CONCLUSION  

 
      This dissertation initially assessed the historical position of vicarious liability 
and tracked its development from the 5-key policy reasons to affirmation of the 
enterprise liability doctrine as the fundamental rationale for vicarious liability in 
the modern context. Resultantly, the Cox decision seems a logical one which 
confirms the need for a broad assessment in an era of undefinable employment 
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relationships. However, the Mohamud decision is particularly troubling because it 
seemingly sets too low a benchmark requiring a mere causal rather than close 
connection. Moreover, Mohamud strongly suggests that the current legal tests are 
inadequate when reconciling the inherent policy considerations of vicarious 
liability in entirety against the inherent fact dependency of the close connection 
test. The flaws of stringent adherence to the strict liability doctrine have also 
presented itself: It inherently prevents the court from reaching truly equitable 
decisions as in circumstances of employee gross negligence, it rarely reflects the 
fault each party should bear. Thus, this dissertation concludes that the only way 
to truly achieve fairness is for statutory reform abandoning strict liability and 
allowing for damage apportionment in respect of blameworthiness between the 
employer and grossly negligent employee. The debate so far has revolved too 
much around theoretical issues when what is necessary is a further functional 
assessment through damage apportionment. By reconciling policy reasons and 
embracing each case’s specific factual circumstances to reach fair, just and 
reasonable outcomes, it is hoped that the solution will present itself through the 
VLA 2018.   
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INTRODUCTION 
 

n Jordan, the legal position of Islamic law in practice is limited to matters of 
personal status.1 However, theoretical presumptions of Islamic law also play a 

role particularly in the modernising2 justifications3 and neo-revivalist4 oppositions 
of reforms in Criminal and Family Law, challenging issues of cultural authenticity 
and the “Sharia-based”5 position of women in Jordanian Muslim society.  
 

I.   LEGAL SYSTEM 
 

      The Jordanian legal system is an amalgamation of Islamic, British, Ottoman, 
French, and Bedouin influences. In addition to featuring a civil and penal code, 
Jordan’s Constitution recognises the basic Rule of Law6 (siyadat al-qanun) principle, 
separating powers between the judiciary, the legislature and the executive. Though 
the state is labelled a constitutional monarchy,7 this is misleading, as Jordan’s 
political power is primarily exercised by the King.8 

                                                        
1 Gihane Tabet, ‘Women in Personal Status Laws: Iraq, Jordan, Lebanon, Palestine, Syria’ (2005) SHS 
Papers in Women’s Studies/Gender Research 4, 1-28. 
2 Ryan Curtis, ‘Reform Retreats Amid Jordan’s Political Storms’ (Middle East Report Online 2005) 
<http://www.merip.org/mero/mero061005.html> accessed 6 Jan 2017. 
3 Ibrahim Saif and Farah Choucair, ‘Status Quo Camouflaged: Economic and Social Transformation 
of Egypt and Jordan’ (2010) 2 Middle East Law and Governance, 124-151. 
4 Joseph Schacht, ‘Problems of Modern Islamic Legislation’ (1960) Studia Islamica 12, 119. 
5 Lynn Welchman, ‘Family, Gender, and Law in Jordan and Palestine’ in Kenneth M Cuno and 
Manisha Desai (eds), Family, Gender, and Law in a Globalizing Middle East and South Asia (Syracuse 
University Press 2009), 144. 
6  World Bank, ‘Legal and Judicial Reform: Strategic Directions’ (2003), 
<http://documents.worldbank.org/curated/en/218071468779992785/pdf/269160Legal0101e0also
0250780SCODE09.pdf> accessed 6 Jan 2017. 
7 Bianca C Isaias and Fred Jennings, ‘Overview of the Hashemite Kingdom of Jordan Legal System 
and Research’ (2013) Global Law & Justice <http://www.nyulawglobal.org/Globalex/Jordan. 
html#_ednref110> accessed 6 Jan 2017. 
8 Michelle L Burgis, ‘Judicial Reform and the Possibility of Democratic Rule in Jordan: A Policy 
Perspective on Judicial Independence’ (2007) 21 Arab Law Quarterly, 137. 
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      The Jordanian Constitution prescribes pluralism,9 by establishing civil courts, 
special courts, and Sharīca10 courts.11 The civil four-tier court structure follows the 
Ottoman system, and thereby adjudicates on all civil and criminal matters except 
those subject to Sharīca courts or special tribunals. Adhering to the Ottoman 
tanzimat reforms of the 19th century, Jordan’s Sharīca courts have sole jurisdiction 
in matters of personal status and blood money (diya).12 Interestingly, this is the 
only direct reference within the Jordanian Constitution to Sharīca law.13 Omitting 
whether Sharīca law is the ultimate source of law14 thereby generates debates on 
the application of Sharīca and the contrasting theoretical perceptions of its purpose 
in a secularised Jordanian society.  
      Although the Constitution has arguably awarded broad civil autonomy, it is 
undermined by the judicial independence of the courts, which can be described as 
“torn between formal versus informal” 15 – “culturally bound”16 – Muslim laws.17 
This is exemplified by the persistence of wasta,18 a tribal systematic practice that 
overrides due process through communal mediation. The King may also quash 
judicial verdicts by “grant[ing] a special pardon or remit[ting] any sentence”.19 
Moreover, quasi-juridical bodies, influenced by the executive and legislature, 
interpret the Constitution and provide binding decisions. This demonstrates a 
clear departure from the classical shar’i principle of unicity, which ought to restrict 
the formation of collegiums of judges. 
      Though national legislative instruments20 proclaim gender equality under the 
law, this is eroded by the ambiguity regarding the position of Sharīca law within 
the Constitution, thereby enabling contrasting collective perceptions of Sharīca on 
the cultural,21 political and legal level. The Muslim Brotherhood taking the form 

                                                        
9 Lynn Welchman, ‘Family, Gender, and Law in Jordan and Palestine’ in Kenneth M Cuno and 
Manisha Desai (eds), Family, Gender, and Law in a Globalizing Middle East and South Asia (Syracuse 
University Press 2009), 126. 
10 Law on Structure of Sharia Courts 1972. 
11 The Constitution of The Hashemite Kingdom of Jordan 1952, art 99. 
12 Nathan J Brown, ‘Shari‘a and State in the Modern Muslim Middle East’ (1997) 29 IJMES 3, 366. 
13 The Constitution of The Hashemite Kingdom of Jordan 1952, art 106. 
14 Lynn Welchman, ‘The Development of Islamic Family Law in the Legal System of Jordan’ (1988) 
37 The International and Comparative Law Quarterly 4, 870. 
15 Michelle L Burgis, ‘Judicial Reform and the Possibility of Democratic Rule in Jordan: A Policy 
Perspective on Judicial Independence’ (2007) 21 Arab Law Quarterly, 137. 
16 Aseel Al-Ramahi, ‘Wasta in Jordan: A Distinct Feature of (and Benefit for) Middle Eastern Society’ 
(2008) 22 Arab Law Quarterly, 35. 
17 Ihsan Yilmaz, ‘Inter-Madhhab Surfing, Neo-Ijtihad, and Faith-Based Movement Leaders’ in Peri 
Bearman, Rudolph Peters and Frank E Vogel (eds), The Islamic School of Law (Islamic Legal Studies 
Program, Harvard University Press 2005), 191. 
18 Aseel Al-Ramahi, ‘Wasta in Jordan: A Distinct Feature of (and Benefit for) Middle Eastern Society’ 
(2008) 22 Arab Law Quarterly, 35-62. 
19 The Constitution of The Hashemite Kingdom of Jordan 1952, art 38.  
20 National Charter 1991. 
21 Abdullahi Ahmed An-Nacim, ‘Religious Minorities under Islamic Law and the Limits of Cultural 
Relativism’ (1987) 9 Human Rights Quarterly 1, 9. 
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of the Islamic Action Front (IAF)22 blocks modernisation efforts, particularly 
those human rights-based, aiming to revitalise elements of classical Islamic law 
and practice, 23  and protect society-specific human rights from a “hijacked” 24 
Western-influenced national agenda, thus continuing the limitations on women’s 
rights as per traditional Sharīca scope.  
 

II.   CRIMINAL LAW 
 

      As Warrick argues, 25  Jordan maintains a gendering approach, redefining 
female roles in crimes of rape and honour killings to infer their complicity, and 
avoids political backlash by adhering to traditional social values.  
      Whilst marital rape is deemed a private affair and legal in Jordan, rapists can 
also escape punishment by marrying their victims.26 Though the classical Sharīca 
basis for this practice is questionable, theoretical presumptions justify this practice 
as a solution to the societal concern regarding damage caused to family honour 
(sharaf). Though the government is discussing prohibiting this marriage loophole,27 
it would not completely eradicate the honour killings phenomena.  
      Originally, perpetrators were statutorily excused or granted a mitigating excuse 
for discovering a female relative in unlawful sexual intercourse. The Article 34028 
Debate highlighted that the concept of sharaf was absent, and penalty reductions 
were only granted to male perpetrators. This was then equalised by an amendment 
in 2001. The practice has been condemned as contrary to Sharīca law. However, 
traditionalists argue it is a substitute for adultery penalties, though they perceive 
the death of an alleged adulterer as the sole common criterion. Just the same, it is 
suggested this archaic practice maintains public morality. This demonstrates 
Sharīca law is employed as a moral and legal code relative to culturally engrained 
values.29  
      Ultimately, perpetrators could alternatively rely on the Article 9830 defence of 
“furious passion”. Expectedly, judges are politically pressured to allow this, 
                                                        
22  Amr Hamzawy and Nathan J Brown, Between Religion and Politics (Carnegie Endowment for 
International Peace 2010), 47-77. 
23  Mohammed Malley, ‘Jordan: A Case Study of the Relationship between Islamic Finance and 
Islamist Politics’ in Clement M Henry and Rodney Wilson (eds) The Politics of Islamic Finance 
(Edinburgh University Press 2004), 191. 
24 Amaney A Jamal, Of Empires and Citizens (Princeton University Press 2012), 63. 
25 Catherine Warrick, ‘The Vanishing Victim: Criminal Law and Gender in Jordan’ (2005) 39 Law & 
Society Review 2, 318. 
26 Jordanian Penal Code 1961, art 308. 
27  ‘Jordan might end law allowing rapists to marry victims’ (The New Arab, 10 Jan 2016) 
<https://www.alaraby.co.uk/english/news/2016/1/10/jordan-might-end-law-allowing-rapists-to-
marry-victims> accessed 17 Jan 2017. 
28 Jordanian Penal Code 1961, art 340. 
29 Catherine Warrick, ‘The Vanishing Victim: Criminal Law and Gender in Jordan’ (2005) 39 Law & 
Society Review 2, 332. 
30 Jordanian Penal Code 1961, art 98. 
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reflecting once more the absence of effective judicial independence. 31 
Simultaneously, reforms are hindered by applications of Islamic law as strict 
(religious-bound) morality, 32 arguing redress would mean the “decay”33 of society.  
 

III.   FAMILY LAW 
 

      The Ottoman codification of Islamic law through its civil code, the Majalla, 
was ultimately promulgated into the Jordanian Law of Family Rights (JLFR) of 
1951.34 Retrospectively, given that this focused on the “sacred sphere of family … 
[and] the Islamic way of life”,35 it was understandably “tame and conservative”.36 
The subsequent Law of Personal Status (JLPS) of 197637 was aimed at meeting the 
public interest (maslaha). Though the Jordanian Civil Code of 1976 diluted the 
effect of the Hanafī tradition, Jordan’s presiding Family Law remained an “active 
relic of the legacy of Ottoman rule”.38 Whilst “Islamic positive law is open to other 
legal traditions”,39 Muslim Family Law is often regarded as the “heart of the 
[Sharīca]”,40 with the Quran and Sunna engaging comprehensively on marriage, 
divorce, custody, inheritance and nationality.41 Therefore, any reforms on matters 
of personal status were especially noteworthy. To avoid an overhaul of classical 
Sharīca provisions, the “modernizing elite … chose to sacrifice the … rights of 
women for the sake of political expediency”.42  
      Ultimately, concerns, particularly on marriage and divorce, became 
increasingly politically significant. Given that classical Sharīca governs the 
socialisation of both genders,43 reforms of these two areas manifestly challenged 
the orthodox female position as “culture bearers”,44 and subject to male 

                                                        
31 Catherine Warrick, ‘The Vanishing Victim: Criminal Law and Gender in Jordan’ (2005) 39 Law & 
Society Review 2, 340. 
32 ibid [317]. 
33 Werner Ende and Udo Steinbach, Islam In The World Today (Cornell University Press 2010), 509. 
34 Law of Family Rights 1951. 
35 J N D Anderson, ‘Modern Trends in Islam: Legal Reforms and Modernisation in the Middle East’ 
(1971) 20 ICLQ 1, 5. 
36 Lynn Welchman, ‘The Development of Islamic Family Law in the Legal System of Jordan’ (1988) 
37 The International and Comparative Law Quarterly 4, 871. 
37 Law of Personal Status 1976. 
38 Lynn Welchman, ‘The Development of Islamic Family Law in the Legal System of Jordan’ (1988) 
37 The International and Comparative Law Quarterly 4, 885. 
39 Hisham M Ramadan and L Ali Khan, Contemporary Ijtihad (Edinburgh University Press 2011), 93. 
40 John L Esposito, Islam (Oxford University Press 1991), 144. 
41  See Maurits Berger, ‘Public Policy and Islamic Law: The Modern Dhimmī in Contemporary 
Egyptian Family Law’ (2001) 8 Islamic Law and Society 1, 88-136. 
42 Abdullahi Ahmed An-Nacim, ‘Shari’a and Islamic Family Law: Transition and Transformation’ 
(2002), 18. 
43 Abdullahi Ahmed An-Nacim, ‘Human Rights in the Muslim World: Socio-Political Conditions and 
Scriptural Imperatives’ (1990) 3 Harvard Human Rights Journal, 36. 
44 John L Esposito, Islam (Oxford University Press 1991), 205. 
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guardianship (qawama). 45  Consequently, this invoked constitutional challenges 
regarding the harmonisation of civil liberties with the overarching theory of 
Sharīca’s divine and unchangeable position in Jordanian Muslim societal practice.46  
 

IV.   MARRIAGE 
 

      The practice of “child” marriage was a feminist concern in Jordan. As per 
classical Sharīca law, the legal age of capacity for marriage is when the male and 
female hit puberty. Jordan adopted a set marital age as fifteen for females, and 
sixteen for males, provided parental consent is also acquired. Efforts to raise 
marital age met opposition. Though the Jordanian Civil Code held that the age of 
legal majority as eighteen for both sexes, there was clear theoretical conflict with 
Sharīca Family Law. A Temporary Law47 was issued raising the age of marital 
capacity to eighteen years by the solar calendar. However, the authorisation of two 
judges (qūdāt) may still permit an underage marriage provided the marriage benefits 
the public interest (maslaha). Though the requirements of this exception clause 
may be difficult to meet, its existence illustrates the challenges posed to reforms 
trying to cope with limiting the influence of conventional Sharīca law.  
       Under Jordanian law, marriage is not based on the equality of spousal rights, 
but on the principle of reciprocity.48 As such, obedience (ta’a) by the wife is 
expected in return for the husband’s responsibility for her maintenance (nafaqa). 
Under classical Sharīca the wife must thus seek the husband’s consent to leave the 
house, for instance, to seek work. Failing to do so would void a potential defence 
to counter a charge of disobedience (nushuz). The Jordanian Law of Family Rights 
(JLFR) of 1951 provided that the wife could be physically retrieved. The Law of 
Personal Status (JLPS) of 1976 removed this provision and merely proclaims the 
wife has the duty of obedience. This is a demonstration of the successful 
modernising regime whereby legislators proactively secured the wife’s right to 
work, even placing the onus onto the husband to stipulate this right into the 
marriage contract.

                                                        
45 Abdullahi Ahmed An-Nacim, ‘Civil Rights in the Islamic Constitutional Tradition: Shared Ideals 
and Divergent Regimes’ (1992) 25 The John Marshall Law Review 2, 288. See also Quran, 4:34. 
46 Abdullahi Ahmed An-Nacim, ‘Civil Rights in the Islamic Constitutional Tradition: Shared Ideals 
and Divergent Regimes’ (1992) 25 The John Marshall Law Review 2, 282. See also Abdullahi Ahmed 
An-Nacim, ‘The Compatibility Dialectic: Mediating the Legitimate Coexistence of Islamic Law and 
State Law’ (2010) 73 The Modern Law Review 1, 1-29. 
47 Temporary Law no. 82/2001. 
48 ‘Jordan’, UNICEF, MENA Gender Equality Profile, Status of Girls and Women in the Middle East and 
North Africa (2011), 1.  
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V.   DIVORCE 
 

      Although the Law of Personal Status (JLPS) of 1976 enabled a legislative 
development evidently aimed at achieving the equality of spouses under the law, 
its method was “paradoxical” 49  in matters regarding separation (tafriq) and 
stipulations in the marriage contract, as the amendments practicably benefitted the 
husband.50  
      The Hanafī tradition was restrictive on tafriq: the termination of a marriage by 
the judge (qādī). The Jordanian Law of Family Rights (JLFR) of 1951 adopted the 
Mālikī and Shāficī rules incorporated into the foundational Ottoman Law of 
Family Rights (OLFR),51 broadening the grounds to which a wife may petition. 
This introduced grounds of “discord and strife” (niza’ wa shiqaq), whereby 
appointed arbitrators would then assess and recommend the separation to the qādī 
after failed reconciliation efforts. The JLFR allowed the wife as the sole potential 
petitioner. Whilst the JLPS allowed either spouse to apply for tafriq, it also 
permitted the husband to apply to the court for tafriq where he discovers his wife 
to have a sexual disability or contagious disease.52 In essence, this evidenced an 
agenda to equalise rights for both genders, even in provisions where husbands 
seemed at a disadvantage.  
      The introduction of various marriage stipulations available to both spouses 
further illustrates this agenda. It also highlighted the sacrosanct nature of Islamic 
marriage as a contractual agreement, pronouncing these stipulations as for the first 
time “binding” (mulzim).53 Therefore, breach of these covenants offered grounds 
for separation. This offered the wife almost equal protection and powers to the 
husband to end the marriage unilaterally (talaq) without spousal consent. However, 
there was ambiguity as to (i) whether the wife’s talaq would operate as a final talaq, 
(ii) whether this would be revocable by her husband, and (iii) whether another 
talaq would be available.54 Aiming to address the delegation of talaq to the wife, a 
1987 amendment proclaimed it would fall final provided it was exercised during 
the process of petitioning. This allowed the wife with the opportunity to secure 
her benefit yet reconsider her claim during the petitioning procedure.55

                                                        
49 Lynn Welchman, ‘The Development of Islamic Family Law in the Legal System of Jordan’ (1988) 
37 The International and Comparative Law Quarterly 4, 872. 
50 ibid. 
51 Ottoman Law of Family Rights 1917. 
52 Law of Personal Status, arts 116-117. 
53 Lynn Welchman, ‘The Development of Islamic Family Law in the Legal System of Jordan’ (1988) 
37 The International and Comparative Law Quarterly 4, 874. See also Law of Personal Status 1976, 
art 19. 
54 Lynn Welchman, ‘The Development of Islamic Family Law in the Legal System of Jordan’ (1988) 
37 The International and Comparative Law Quarterly 4, 874.  
55 ibid [875]. 



 
156                                        Exeter Law Review                                [Vol. 44 

 
 

 

      Whilst these amendments signify liberalisation efforts, the Committee on the 
Elimination of Discrimination against Women (CEDAW) 56  found these 
provisions insufficient in establishing equal access to divorce. As such, a 
Temporary Law57 provided an additional provision on judicial khul’: a form of 
divorce “by mutual agreement” or alternatively, “for compensation”.58 Jordan 
applied a variation of khul’ whereby “talaq [is granted] in exchange for general 
absolution”,59 permitting the wife with a divorce provided she expressly admits 
there is no possibility of reconciliation due to irreversible loathing of her husband. 
She would then waive her financial rights and return the marital dowry. This sparks 
a final and irrevocable talaq during the cidda period.  
      However, the fact that khul’ divorces were recognisable by the court in the 
absence of any grounds incited conservative opposition who viewed this as a 
subversion of the inherent patriarchal system of Islamic society ordained by 
Islamic law. The Khul’ Debate60 featured beliefs that enabling women with such 
liberties threatened Sharīca Family Law and the prescribed importance of male 
guardianship (qawama). Resultantly, there was concern that judges, due to a lack of 
judicial independence, would approach the law differentially.61 Therefore, agents 
use classical Sharīca understandings to prevent judges in applying a progressive 
modification on Islamic law.  
      Nevertheless, the Law of Personal Status (JLPS) of 1976 also issued an 
innovative reform to ensure husbands did not abuse the cidda period, by awarding 
compensation to the wife for unjustified – “arbitrary”62 – talaq. As such, it is legally 
presumed that the talaq pronounced without the wife’s consent is automatically 
“arbitrary”, placing the burden of proof on the husband to defend his talaq by 
establishing a supporting shar’i basis.63 In 1984, Jordanian lawyer Atayat further 
suggested that compensation for arbitrary talaq ought to be adjusted to equate to 
the sum of years in marriage.64 This time, the public interest (maslaha) element was 
used to deter husbands from arbitrarily invoking talaq, by issuing an amendment 

                                                        
56 Convention for the Elimination of All Forms of Discrimination Against Women 1979. See also 
Abdullahi Ahmed An-Nacim, ‘Human Rights in the Arab World: A Regional Perspective’ (2001) 23 
Human Rights Quarterly, 701-732. 
57 Temporary Law no. 82/2001. 
58 Lynn Welchman, ‘Family, Gender, and Law in Jordan and Palestine” in Kenneth M Cuno and 
Manisha Desai (eds), Family, Gender, and Law in a Globalizing Middle East and South Asia (Syracuse 
University Press 2009), 139. 
59 Lynn Welchman, ‘Family, Gender, and Law in Jordan and Palestine” in Kenneth M Cuno and 
Manisha Desai (eds), Family, Gender, and Law in a Globalizing Middle East and South Asia (Syracuse 
University Press 2009), 139. 
60 ibid [138-143]. 
61 ibid [142]. 
62 Lynn Welchman, ‘The Development of Islamic Family Law in the Legal System of Jordan’ (1988) 
37 The International and Comparative Law Quarterly 4, 881. 
63 Lynn Welchman, ‘The Development of Islamic Family Law in the Legal System of Jordan’ (1988) 
37 The International and Comparative Law Quarterly 4, 881. 
64 ibid [882]. 
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that made the minimum compensation the equivalent of a year’s maintenance 
(nafaqa), and the maximum compensation a total of three years.65 This illustrates 
the treatment of women in Sharīca, and Sharīca intrinsically, as an evolving concept 
that adapts piecemeal to growing social demand. 
 

CONCLUSION 
 

      Jordan features a dichotomy of perceptions on the role of Sharīca: those that 
wish to revive classical elements in a secular state in opposition to those that aim 
to modernise legislation in accordance with or to influence social values. It is 
evident in reference to the aforementioned debates within the areas of Criminal 
and Family Law that these theoretical positions have and continue to influence 
the development of Jordanian civil and Sharīca law. Ultimately, concessions to 
certain traditional elements of Sharīca are made to mobilise prospective reforms 
and gradually liberalise civil society.  
 

                                                        
65 ibid. 
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INTRODUCTION 
 

he European consumer is traditionally seen as a “passive market participant” 
who is present on the market “without any profit-making intention”.1 Indeed, 

consumers are usually defined as natural persons who act on the market “for 
purposes which are outside their trade, business or profession”.2 A particularity of 
European consumers that has to be emphasised is that they operate on the 
“internal market”3 which is meant to enhance a competitive market economy but 
also simultaneously a high level of consumer protection. Indeed, the main 
objectives of European Union (EU) law concerning consumer protection include, 
among others, the protection of consumers against fraudulent misrepresentations 
by traders and the protection of their legitimate expectations.4  
      However, the protection of legal interests of consumers in EU law must 
consider an important issue: the fact that the protection of consumers and the 
preservation of the good functioning of the internal market are “shared 
competence” between the EU and Member States.5 Thus, if finding a balance 
between consumer protection and the freedoms of traders (such as the free 
movement of goods) already seems difficult, it is complicated further by the 
different interpretations and national instances. 
      This paper attempts to explain this conflict between the economic interests of 
traders and consumers. The circumstances of the emergence of the “average 
consumer” standard, first developed by the Court of Justice of the European 
Union (CJEU) and then codified in the Unfair Commercial Practices Directive 
(UCPD) since it seems to pursue the harmonisation of a high level of consumer 
protection.  
      The questions that led to the structure of this paper are as follows:  how did 
the desire for harmonisation of the level of consumer protection in the EU and 
                                                        
1 Norbert Reich, Hans-W.Micklitz, Peter Rott and Klaus Tonner, European Consumer Law, (2nd Edition, 
Intersentia 2014) 6. 
2 ibid [50]. 
3 Treaty on the European Union (Consolidated version) OJ C 326, 26.10.2012, p. 13-390, Article 3.  
4 Norbert Reich, Hans-W.Micklitz, Peter Rott and Klaus Tonner, European Consumer Law, (2nd Edition, 
Intersentia 2014) 6. 
5 ibid.  
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the conflict between the requirements of a high level of protection and a smooth 
functioning of the Internal Market in national laws lead to the emergence of the 
abstract test developed by the CJEU in order to understand the expectations of 
consumers facing unfair commercial practices? Did the full harmonisation of the 
directive that codified the “average consumer” standard solve the problems of 
harmonisation between Member States? Does the standard as presented by the 
CJEU and the UCPD really offer a high level of consumer protection?  
      In the first part, this paper will focus on the context of the appearance of the 
standard by mentioning the opposition between the desire of harmonisation of 
consumer protection opposed to the conflict between EU consumer protection 
and the free movement of goods principle (I). This part will show the legal and 
economic context in which the “average consumer” standard emerged in the case 
law of the CJEU, along with alternatives offering more protection.  
      In the second part, this essay attempts to delve into the effects of the 
codification of the “average consumer” standard in the UCPD and more 
particularly with regard to its “full harmonisation” character (II). This includes a 
discussion of the implications of a “fully harmonised” standard characterised by 
high expectations of consumers in Member States bearing in mind that room for 
interpretation is left to national courts. Although authors such as Eva Theocharidi6  
highlighted that the scope of the standard is broader than the area of unfair 
commercial practices, this paper deliberately focuses on the implementation of the 
standard through the UCPD which seems to be the most explicit legal instrument 
with regard to the standard.  
      In the third and final part, this paper will focus on the controversial 
empowerment of consumers through the “average consumer” standard and on 
the doubtful “high level” of protection of European consumers (III). This part 
will try to explain why the high expectations of the behaviour of consumers cannot 
be satisfied with regard to behavioural economics and also that this empowerment 
of consumers can come from broader political considerations. 

                                                        
6 Eva Theocharidi, “The effectiveness of the ADR Directive: Standard of Average Consumer and 
Exceptions”, European Review of Private Law 1-2016, p.103-116. 
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I. THE APPEARANCE OF THE STANDARD: OPPOSITION BETWEEN A 
DESIRE FOR HARMONISATION AND A CONFLICT BETWEEN EU 
CONSUMER PROTECTION AND FREE MOVEMENT OF GOODS 

PRINCIPLE 
 

A. The Context of The Emergence of The Standard: The Pursuit of “Consumer Confidence” Through 
Harmonisation 

 
1. The Difficult Conciliation of Free Movement of Goods and Consumer Protection 

 
      It seems that initially, EU law focused on traders for the purpose of the 
preservation of the internal market rather than on consumers.7 The rationale 
behind this was that the good functioning of the internal market leads to an 
increase in the quality of life of consumers. Thus, since it appeared that the 
promotion of the internal market first required production-related measures, it 
was assumed that the protection of trade in the internal market was the first step 
to the protection of consumers.8 
      The fact that the interests of the trader, seen as the “active market participant”, 
prevailed over the interests of the consumer (also known as the “passive market 
participant” as previously mentioned) was found in the role that the CJEU had 
assigned itself concerning the sanction of national measures that would affect the 
free movement of goods 9  without further consideration of the consumer’s 
economic interests.10  
      However, after several years, the EU turned towards policies enhancing a high 
level of protection for consumers in 1975 and 1981 when the European 
Commission developed a catalogue of “consumer rights”.11 The CJEU took a 
similar stand when it presented consumer protection as an independent reason of 
justification against barriers to trade emanating from national laws.12  
      In 1998 the notion of “confident consumer”13 appeared, introducing the idea 
that the law is essential to increase confidence in the internal market and that the 
EU’s approach in this context of reform is the “empowerment” of consumers by 

                                                        
7 Norbert Reich, Hans-W.Micklitz, Peter Rott and Klaus Tonner, European Consumer Law, (2nd Edition, 
Intersentia 2014) 9. 
8 ibid.  
9 Consolidated version of the Treaty on the Functioning of the European Union [2012] OJ C 326, 
Art. 34 and 56. 
10  Norbert Reich, Hans-W.Micklitz, Peter Rott and Klaus Tonner, European Consumer Law, (2nd 
Edition, Intersentia 2014) 10. 
11 Council resolution of 14 April 1975 on a preliminary programme of the European Economic 
Community for a consumer protection and information policy [1975] OJ C 92, and Council resolution 
of 19 May 1981 on a second programme of the European Economic Community for a consumer 
protection and information policy [1981] OJ C 133. 
12 Case C-120/78, Cassis de Dijon [1979] ECR 649. 
13  Directive 98/27/EC of the European Parliament and of the Council on injunctions for the 
protection of consumers' interests [1998] OJ L 166, p. 51–55. 
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giving them a set of “common rights” (for example the right to information).14 
This idea of “common rights” led to a movement towards harmonisation. Indeed, 
a year later, in Recital 5 of the Consumer Sales Directive, a set of rules that would 
be “valid no matter where the goods are purchased” is mentioned.15 The rationale 
behind this desire for harmonisation seems to be that a higher level of consumer 
protection leads to more consumer confidence which in turn leads to incentives 
for consumers to participate in the internal market, ultimately leading to benefits 
for traders and a fair share of benefits for consumers.  
      Christian Twigg-Flesner drew a portrait of the “confident consumer” as 
imagined by EU law:16 the “confident consumer” seems to be interested in cross-
border transactions, they also seem to be aware of the fact that consumer 
protection differs from one Member State to another and more specifically to be 
aware of the protection they are entitled to in their own Member State’s legislation. 
Finally, the “confident consumer” is seen as sensible to information, in the sense 
that the more information they will get, the more reasoned their final purchasing 
decision will be. It could be argued that the EU wants to take control of consumer 
protection in order to exercise a safe and reliable control on the functioning of 
trade in the Internal Market. It seems that this keen interest of EU law for 
harmonisation can also be explained by the lack of coherence between positive 
and negative harmonisation.  
 
2. Emphasis on Harmonisation as a Result of “Multi-level” Consumer Protection 

 
      Indeed, Vanessa Mak highlighted the divergences in terms of consumer 
protection arising from the high standard of protection offered by the minimum 
harmonisation directives on unfair terms, consumer sales, doorstep and distance 
selling17 and the provisions of EU law concerning the four freedoms and more 
specifically, as above-mentioned, the free movement of goods principle.18 These 

                                                        
14 Christian Twigg-Flesner, “The Importance of Law and Harmonisation for the EU’s confident 
consumer” in Dorota Leczykiewicz and Stephen Wheatherill (eds) The Images of the Consumer in EU 
Law: Legislation, Free Movement and Competition Law, (Oxford Hart Publishing 2016), 183-202. 
15 Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 on certain 
aspects of the sale of consumer goods and associated guarantees [1999] OJ L 171/12 (Consumer Sales 
Directive), Rec 5. 
16 Christian Twigg-Flesner, “The Importance of Law and Harmonisation for the EU’s confident 
consumer” in Dorota Leczykiewicz and Stephen Wheatherill (eds) The Images of the Consumer in EU 
Law: Legislation, Free Movement and Competition Law, (Oxford Hart Publishing 2016) 183-202. 
17 Vanessa Mak, “Standards of Protection: In Search of the “Average Consumer” of EU Law in the 
Proposal for a Consumer Rights Directive”, Tilburg University Working Paper June 2010, 
http://www.ssrn.com/link/Tilburg-TISCO-Banking-Financing.html. 
18 Vanessa Mak, “Two levels, one standard, The multi-level regulation of consumer protection in 
Europe” in James Devenney and Mel Kenny (eds) European Consumer Protection, Theory and Practice 
(Cambridge University Press 2012) 21-42. 
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divergences can be seen for example in the “negative harmonisation”19 of the 
CJEU, sanctioning national measures prohibiting products or advertisements on 
the basis of consumer protection as opposed to the “positive harmonisation” of 
the above-mentioned directives merely trying to set a common reference point for 
consumer protection. After the emergence of such a standard in the case law, the 
standard was codified in a maximum harmonisation directive. 
      However, it could be argued that the EU’s attempts at reform of consumer 
protection seem too optimistic concerning the effects of legislation, and more 
particularly harmonised law. This reasoning could be explained by the fact that 
EU law seems to base its reforms on general assumptions according to which 
harmonisation will inevitably lead to more legal certainty and also that an informed 
consumer inevitably makes the right purchasing decision without giving further 
justification.  
      However, before discussing the harmonisation of the standard through 
codification, it seems important to take into consideration the case law leading to 
the emergence of the “average consumer” standard which was mostly related to 
the application of the Directive on misleading advertising adopted in 1984.20  
 

B. The Emergence of the “Average Consumer” Standard of the CJEU 
 
      Before codification, the “average consumer” standard appeared in the context 
of cases brought before the CJEU concerning national laws on misleading 
commercial practices that were seen as contrary to the free movement of goods 
principle.21 We are now guided by the Unfair Commercial Practices Directive, 
ensuring less confusion in that area. 
 
1. The Appearance of a Standard Characterised by High Expectations 
 
      Even before the appearance of the abstract benchmark of an “average 
consumer” as adopted in the Gut Springenheide22 decision by the CJEU, the Court 
had already insisted on several elements that led to the standard.  
      The first element which the CJEU emphasised was the information of 
consumers that had already been mentioned in the context of the objective of the 
“confident consumer” in EU law.

                                                        
19 Hannes Unberath and Angus Johnston, “The Double-Headed Approach of the ECJ concerning 
consumer protection”, [2007] Common Market Law Review 44: 1237-1284.  
20 Directive 84/450/EEC relating to the approximation of the laws, regulations and administrative 
provisions of the Member States concerning misleading advertising [1984] OJ L 250.  
21 Consolidated version of the Treaty on the Functioning of the European Union [2012] OJ C 326, 
Art. 34 and 56, Article 34.  
22 Case C-210/96, Gut Springenheide [1998] ECR 1998, I-4657. 
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      In the Cassis de Dijon23 decision where the German government had prohibited 
the import of a certain type of alcohol since the denomination used by the trader 
was deemed to be misleading, the CJEU did not explicitly refer to a consumer 
standard. However, this decision is considered as the beginning of the series of 
rulings that would later lead to the “average consumer” benchmark since the 
CJEU did not ask for an expert opinion but applied instead an abstract test for the 
evaluation of the alleged misleading character of the product. In the context of 
this abstract test, the CJEU clarified its vision of the European consumer as a 
person who reads labels of products very carefully before making a purchasing 
decision. The idea is that consumers are sufficiently protected if they are given 
“suitable information”. 24  This assumption is referred to as the “labelling 
doctrine”25, which is in line with the protective attitude of the CJEU towards 
traders on the single market since the assumption that the doctrine conveys (the 
fact that consumers automatically read labels in detail) prevents Member States 
from prohibiting the access of products coming from other Member States to 
their domestic market. One cannot but notice that the labelling doctrine on which 
the CJEU based its decision implies that the consumer has to be sufficiently 
attentive in order not to be misled by foreign products. This also means that the 
European consumer moves away from their previously mentioned status of 
“passive market participant” as understood by EU law in order to become an 
active market player.  
      In the GB-INNO-BM26 decision, the CJEU went even further in considering 
the role of information since, when analysing the prohibition by the Luxembourg 
government of advertising leaflets mentioning pre-sales prices (on the grounds 
that it was misleading since consumers could not check if the reference price was 
the right one),27 it answered that only false information can be prohibited.28 The 
Court specified that if the accuracy of information was important, it was even 
more important to provide information to the consumer.29 More recently in the 
Trento Sviluppo30 decision, the CJEU strengthened its position by answering that 
prohibition is not justified for every piece of false information and that the 
“misleading” requirement had in addition to be met.  
      The CJEU’s position, which is quite revealing of the stand later taken 
concerning the “average consumer” standard, seems to follow the line of EU law’s 
vision of information concerning the “confident consumer”. It seems indeed, to 
                                                        
23 Case C-120/78, Cassis de Dijon [1979] ECR 649. 
24 ibid [13]. 
25 B.B., Duivenvoorde, “The consumer benchmarks in the Unfair Commercial Practices Directive” 
(2014) University of Amsterdam Digital Academic Repository, available at: 
http://dare.uva.nl/search?arno.record.id=480437, 29-62. 
26 Case 362/88 GB-INNO-BM [1990] ECR 1993. 
27 ibid [11]. 
28 ibid [12]. 
29 ibid [16]. 
30 Case C-281/12, Trento Sviluppo [2014] 1 W.L.R 890. 
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rely on the assumption that more information always means better decisions for 
consumers. One cannot but notice that this reasoning focuses on the quantity of 
information and overlooks the question of the quality of information. In the 
particular situation of the GB-INNO-BM decision, it could be argued that a 
reference price could have misled consumers if it was not particularly relevant or 
without additional information that should be given simultaneously. It seems that 
in these decisions, the CJEU was already creating an image of an “autonomous” 
consumer31 to whom information always seems beneficial. 
      The fact that the CJEU sets high expectations on the consumer can be seen 
in 1995 in the Mars32 decision (which concerned German laws on consumer 
protection) where it used as a benchmark a “reasonable circumspect consumer” 
and considered that the “reference” consumer that should be taken as a standard 
in the assessment of the misleading character of commercial practices should be a 
consumer with observation and analytical capabilities.33  
      The first explicit reference to the “average consumer” standard was in 1998, 
in the Gut Springenheide34 decision which involved once again German laws on 
consumer protection. The German court had asked the CJEU to specify which 
reference consumer should be used to determine the misleading character of a 
commercial practice. The CJEU adopted the abstract test of the “expectations of 
an average consumer who is reasonably well-informed and reasonably observant 
and circumspect”.35  
      However, in light of the previous remarks concerning the high and unrealistic 
expectations of the consumer and the assumptions of the CJEU concerning 
information, it seems logical that this benchmark led to some criticism. Indeed, 
Bram Duivenvoorde highlighted that the “average consumer” as understood by 
the CJEU is not inspired by reality but rather by a “desired” consumer.36 As this 
paper attempts to explain, this remained a major problem even after the 
codification of the standard.  
      However, it is important to note that the “average consumer” standard was 
accompanied by mitigations when it appeared in the case law of the CJEU.

                                                        
31 B.B., Duivenvoorde, “The consumer benchmarks in the Unfair Commercial Practices Directive” 
(2014) University of Amsterdam Digital Academic Repository, available at: 
http://dare.uva.nl/search?arno.record.id=480437, 29-62. 
32 Case C-470/93, Mars [1995] ECR 1995, I-1923. 
33 ibid [24]. 
34 Case C-210/96, Gut Springenheide [1998] ECR 1998, I-4657. 
35 ibid [30]-[32]. 
36 B.B., Duivenvoorde, “The consumer benchmarks in the Unfair Commercial Practices Directive” 
(2014) University of Amsterdam Digital Academic Repository, available at: 
http://dare.uva.nl/search?arno.record.id=480437, 29-62. 
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2. Mitigations of The Standard: Protection of More Vulnerable Consumers and Room for Manoeuvre 
for Member States 

 
      In the Clinique37 decision, Advocate General Gulmann argued that the level of 
consumer protection should first be set by Member States and that linguistic, 
social and cultural differences should be taken into consideration.38 If the CJEU 
ignored both arguments in the Clinique decision, it adopted the second in 
Graffione,39 in which it specified that a practice which is considered as misleading 
in a Member State A will not necessarily be seen as misleading in a Member State 
B because of linguistic, social and cultural differences between Member States.40  
      Another mitigation of the standard comes from the room for manoeuvre that 
the CJEU left to Member States concerning interpretation. Indeed, since the 
adoption of the standard in Gut Springenheide, the CJEU specified that the aim in 
the establishment of an abstract standard was to enable national courts to 
determine the misleading character of commercial practices on the basis of the 
same criteria.41 This theoretically means that national courts can exercise their own 
judgment in the assessment of the expectations of an average consumer. The 
CJEU also clarified that in doing so, national courts can take into consideration 
the results of a quantitative test.42 However, it has not gone unnoticed that the 
CJEU did not give further indications.43 Advocate General Fenelly, in his opinion 
of the Lifting44 decision, considered that the CJEU has to give general guidelines 
to Member States on the implementation of the standard.45 Nevertheless, in the 
Lifting decision, the CJEU merely repeated the importance of taking linguistic, 
cultural and social factors into account.46  
      Thus, if some room for manoeuvre is obviously left to Member States in the 
assessment of the expectations of the average consumer for the purpose of the 
determination of the misleading character of a commercial practice, one could not 
fail to realise that the guidelines provided by the CJEU seem too broad. As will be 
developed, this lack of guidance, along with the differences of initial level of 
consumer protection in the different Member States, explains that some countries 
such as Germany will be reproached for their misinterpretation of the standard. 

                                                        
37 Case C-315/92, Clinique [1994] ECR 1994, I-317.  
38 ibid [25]. 
39 Case C-313/94, Graffione [1996] ECR 1996, I-6039.  
40 ibid [22]. 
41 Case C-210/96, Gut Springenheide [1998] ECR 1998, I-4657, paras 30-32. 
42 ibid [35]-[36]. 
43 B.B., Duivenvoorde, “The consumer benchmarks in the Unfair Commercial Practices Directive” 
(2014) University of Amsterdam Digital Academic Repository, available at: 
http://dare.uva.nl/search?arno.record.id=480437, 29-62.  
44 Case C-220/98, Estée Lauder (Lifting) [1999] ECR 2000. 
45 Opinion of Mr Advocate General Fennelly delivered on 16 September 1999, Estée Lauder (Lifting), 
para 31.  
46 Case C-220/98, Estée Lauder (Lifting) [1999] ECR 2000 para 29. 
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      A last mitigation of the standard comes from the alternative offered by a 
possibility of protection of more vulnerable consumers. This alternative appeared 
in 1989 in the Buet47 decision in which the CJEU, in the context of doorstep selling 
of educational material recognised that some practices may target more vulnerable 
groups of consumers than the usual reference consumer and that in such 
situations, an additional protection is justified.48  
      This additional protection for more vulnerable consumers was codified at the 
same time as the codification of the “average consumer” standard in the UCPD. 
Indeed, the directive distinguishes the “average” consumer from “target groups” 
and more “vulnerable” consumers. However, some doubts remain on the 
alternative offered by these benchmarks and will be explored further.  

 
II. THE HARMONISATION OF THE STANDARD THROUGH ITS 
CODIFICATION IN THE UCPD: IS THE FULL HARMONISATION 

EFFICIENT?  
 

A. The “Fully Harmonised” “Average Consumer” Standard 
 
      The UCPD adopted in 2005 aims at a full harmonisation of the law on unfair 
commercial practices in the EU.  
 
1. Description of the test and Alternatives for a Higher Protection 

 
      In its recitals, the UCPD draws a distinction between the test used for the 
protection of the “average consumer” test and that used for the protection of 
more vulnerable consumers.49 The “average consumer” test is presented as an 
expression of the principle of proportionality (which requires consumer 
protection not to infringe the free movement of goods principle) and is meant to 
apply when all consumers are addressed by a commercial practice. However, as 
will be developed further in this paper, the UCPD leaves room for a higher 
protection in situations where vulnerable groups are targeted easily identifiable.  
      As for the “average consumer” standard, it is used in the context of the UCPD 
in order to regulate unfair commercial practices. Article 5 of the Directive explains 
that an “unfair” commercial practice is a practice which is “contrary to the 
requirements of professional diligence” and which “materially distorts or is likely 
to materially distort the economic behaviour (…) of the average consumer”.50 The 
material distortion of the economic behaviour of the average consumer has been 
recently interpreted very broadly by the CJEU since it can include not only 

                                                        
47 Case C-382/87, CJEU 16 May 1989, Buet, ECR 1989, I-1235. 
48 ibid [12]-[13]. 
49 Directive 2005/29/EC of the European Parliament and of the Council concerning unfair business-
to-consumer commercial practices in the internal market [2005] OJ L 149, Recitals 18 and 30. 
50 ibid Art. 5. 
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contractual but pre and post-contractual actions as well.51 This test is used for the 
assessment of both misleading and aggressive commercial practices,52 both of 
which are perceived by the Directive as influencing the average consumer to the 
point that they make “transactional decisions that they would not have taken 
otherwise”.53  
      Thus, the “average consumer” test in the UCPD could be interpreted as taking 
into account the emotions of consumers and the circumstances that could affect 
their purchasing decision in order to help consumers make the optimal decision 
for themselves.54 However, as will be developed in the last part of this paper, this 
theory has been contradicted by several authors.  
      As mentioned in Recital 18,55 the average consumer test is not a “statistical 
test” and national courts have to exercise their own judgment to implement it 
(given that their decisions have to be in line with those of the CJEU on this 
matter). However, difficulties arise concerning the interpretation of the average 
consumer standard. The distinction between an average and a vulnerable 
consumer and the fact that the average consumer is taken as a benchmark means 
that the reference consumer excludes “less than averagely informed, observant 
and circumspect consumers”.56 
 
2. The Controversial Maximum Harmonisation 
 
      A main controversial point concerning this directive is its “full harmonisation” 
character. Indeed, the recitals specify that the UCPD is a maximum harmonisation 
directive which implies that Member States cannot offer any protection to 
consumers other than that which is offered by the European instrument.  
      Since the UCPD could be considered as a reaction to the above-mentioned 
case law, this directive is presented as an attempt at conciliation of the preservation 
of the free movement of goods principle for the sake of the good functioning of 
the internal market and a high level of consumer protection.57 Thus, it seems that 
EU law is aware that the preservation of the principle of free movement of goods 
and a high level of protection for consumers may have seemed sometimes 

                                                        
51 Case C-281/12, Trento Sviluppo [2014] 1 W.L.R 890. 
52 Directive 2005/29/EC of the European Parliament and of the Council concerning unfair business-
to-consumer commercial practices in the internal market [2005] OJ L 149, Art.5(4).  
53 ibid Art. 6, 7 and 8. 
54 Rosella Incardona and Cristina Poncibo, “the average consumer, the unfair commercial practices 
directive, and the cognitive revolution”, J Consumer Policy (2007) 30:21-38.  
55 Directive 2005/29/EC of the European Parliament and of the Council concerning unfair business-
to-consumer commercial practices in the internal market [2005] OJ L 149, Recital 18. 
56 B.B., Duivenvoorde, “The consumer benchmarks in the Unfair Commercial Practices Directive” 
(2014) University of Amsterdam Digital Academic Repository, available at: 
http://dare.uva.nl/search?arno.record.id=480437, 13-27. 
57 Directive 2005/29/EC of the European Parliament and of the Council concerning unfair business-
to-consumer commercial practices in the internal market [2005] OJ L 149, Recital 1 and Art.1. 
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incompatible in their previous case law. However, the European legislator still 
seems convinced that only harmonisation can solve the problem by removing 
barriers to trade. In spite of this, Bram Duivenvoorde noticed that the Directive 
gives no definition of what should be seen as a high level of consumer 
protection.58 Thus, it seems that the apparent inefficiency of the codification of 
the standard could be explained by the fact that there is no clear rationale 
concerning this pursued high level of protection and that EU law remains focused 
on the preservation of the free movement of goods principle.  
      It seems interesting to put this maximum harmonisation in perspective with 
the room for manoeuvre left to Member States when it comes to the interpretation 
of the “average consumer” standard. Indeed, the UCPD provides that Member 
States have to ensure that unfair commercial practices are sanctioned with the 
tools given by the Directive.59 Nonetheless, if the interpretation of the Directive 
is left to Member States, they must follow the line of the decisions of the CJEU60 
and respect the principle of proportionality.61 
      However, one could not but notice that there is clearly a problem concerning 
the understanding of the principle of proportionality which requires Member 
States to limit consumer protection in order to preserve the free movement of 
goods. Thus, the contradiction that existed in the CJEU for several years remains 
in the UCPD. 
   
3. The Impact of the Harmonised Standard on Member States 

 
      As mentioned, from the appearance of the standard at the CJEU to its 
codification in the UCPD, it appears that EU law has very high expectations 
concerning the abilities of the “average consumer”. Indeed, in the Commission’s 
Guidance, the average consumer is described as “a critical person, conscious and 
circumspect in his or her market behaviour”.62 However, these high expectations 
mean that some consumers who do not appear to be particularly observant and 
circumspect will not be protected.  
      In terms of harmonisation, this understanding of the “average consumer” 
standard can lead to problems given that some Member States traditionally have a 
very high level of consumer protection. For example, the first part of this paper 

                                                        
58 B.B., Duivenvoorde, “The consumer benchmarks in the Unfair Commercial Practices Directive” 
(2014) University of Amsterdam Digital Academic Repository, available at: 
http://dare.uva.nl/search?arno.record.id=480437, 13-27. 
59 Directive 2005/29/EC of the European Parliament and of the Council concerning unfair business-
to-consumer commercial practices in the internal market [2005] OJ L 149, Art.11. 
60 ibid Recital 18. 
61 Directive 2005/29/EC of the European Parliament and of the Council concerning unfair business-
to-consumer commercial practices in the internal market [2005] OJ L 149, Recital 30. 
62 Guidance (EC) on the implementation/application of directive 2005/29/EC on unfair commercial 
practices, (2009) 1666, available at: https://ec.europa.eu/transparency/regdoc/rep/2/2009/EN/2-
2009-1666-EN-F-0.Pdf, 25. 
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referred to several cases at the CJEU involving Germany which tend to prohibit 
commercial practices more easily than the CJEU on the basis of consumer 
protection.  
      Indeed, if some countries such as England or Italy were characterised by a 
“laissez-faire” approach or even high expectations on consumers, 63  German 
consumer protection was characterised by its broad scope since it did not only 
protect “ordinary” consumers but also more uncritical and ignorant consumers 
which led to a low threshold for the prohibition of unfair commercial practices.64   
      It seems then interesting to have a look at the effects of the application of the 
benchmark in these countries. It seems that in England and Italy, the standard was 
applied with some flexibility.65 Both countries even appeared to move towards an 
approach that would take more emotional reactions of consumers and 
circumstances surrounding the purchase into consideration.66  
      This breakthrough of behavioural economics in national laws on consumer 
protection seem interesting in the light of the old German consumer benchmark. 
Indeed, it could be argued that the leniency of the German benchmark comes in 
part from the fact that German courts took into consideration a large variety of 
elements that could bias the consumers’ purchasing decisions. For example, they 
took into account emotional reaction of consumers towards environment-related 
and health-related advertising. 67  Another example is German national courts 
emphasizing the importance of information in the understanding of a commercial 
practice by a consumer.68 

                                                        
63 B.B., Duivenvoorde, “The consumer benchmarks in the Unfair Commercial Practices Directive” 
(2014) University of Amsterdam Digital Academic Repository, available at: 
http://dare.uva.nl/search?arno.record.id=480437, 155-162. 
64 BGH 23 October 1956, I ZR 76/54, GRUR 1957, 128-130 – Steinhäger as mentioned in B.B., 
Duivenvoorde, “The consumer benchmarks in the Unfair Commercial Practices Directive” (2014) 
University of Amsterdam Digital Academic Repository, available at: 
http://dare.uva.nl/search?arno.record.id=480437, 79-102. 
65 B.B., Duivenvoorde, “The consumer benchmarks in the Unfair Commercial Practices Directive” 
(2014) University of Amsterdam Digital Academic Repository, available at: 
http://dare.uva.nl/search?arno.record.id=480437, 155-162.  
66 England: Office of fair trading v Ashbourne Management Services [2011] EWHC 1237 – Italy: Tar Lazio, 
Sez. I, 19 May 2010, No. 12364 Accord Italia – carta Auchan, as mentioned in B.B., Duivenvoorde, “The 
consumer benchmarks in the Unfair Commercial Practices Directive” (2014) University of 
Amsterdam Digital Academic Repository, available at: 
http://dare.uva.nl/search?arno.record.id=480437, 155-162. 
67 BGH 20 October 1988, I ZR 238/87, GRUR 1991, 546 - Aus Altpapier as mentioned in B.B., 
Duivenvoorde, “The consumer benchmarks in the Unfair Commercial Practices Directive” (2014) 
University of Amsterdam Digital Academic Repository, available at: 
http://dare.uva.nl/search?arno.record.id=480437, 79-102. 
68 BGH 18 February 1982, I ZR 23/80, GRUR 1982, 563, 564 - Betonklinker as mentioned in B.B., 
Duivenvoorde, “The consumer benchmarks in the Unfair Commercial Practices Directive” (2014) 
University of Amsterdam Digital Academic Repository, available at: 
http://dare.uva.nl/search?arno.record.id=480437, 79-102.  
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      This explains that the application of the benchmark as developed by the CJEU 
and then codified requires a lot of adaptation in Germany. Higher expectations 
were progressively introduced in the national law but despite the changes, German 
law remains more sympathetic towards consumers and is still not considered to 
be in conformity with the decisions of the CJEU. For example, false statements 
are systematically prohibited under German law69 unlike in the context of the 
CJEU case law.70  
      Thus, it could be argued that if the European legislation gave a “full 
harmonisation” character to the UCPD in order to increase legal certainty in terms 
of laws on consumer protection in different Member States, this “legal certainty” 
still seems a long way off. Indeed, if the standard led to a heightening of the level 
of protection in countries that traditionally did not offer much protection to 
consumers facing unfair commercial practices, it also led to a lowered protection 
in countries that already offered good protection to consumers facing this type of 
commercial practices. However, it seems that the room for manoeuvre left to 
Member States tempering the maximum harmonisation of the UCPD is a good 
point for the level of consumer protection, in the sense that it allows national 
courts to adapt the standard to the particularities of their domestic consumers.71 
 

B. “Targeted Differentiation”: Doubts on the Alternative Offered for More Vulnerable Consumers 
  

      Given the high expectations of EU law concerning the economic behaviour 
of consumers, additional protection was needed for consumers who do not meet 
the requirements of the “average consumer”. Thus, the Directive adapted the 
“average consumer” test to target groups and possibly vulnerable consumers by 
referring to a “clearly identifiable group of consumers who are particularly 
vulnerable (…) because of their mental or physical infirmity, age or credulity in a 
way which the trader could reasonably be expected to foresee”.72 When this type 
of consumer is targeted, the unfair and misleading character of the practice has to 
be assessed “from the perspective of the average member of that group”.73

                                                        
69 BGH 20 December 2001, I ZR 215/98, WRP 2002, 977 - Scanner-Werbung as mentioned in B.B., 
Duivenvoorde, “The consumer benchmarks in the Unfair Commercial Practices Directive” (2014) 
University of Amsterdam Digital Academic Repository, available at: 
http://dare.uva.nl/search?arno.record.id=480437, 79-102. 
70 Case C-281/12, Trento Sviluppo [2014] 1 W.L.R 890. 
71 Vanessa Mak, “Standards of Protection: In Search of the “Average Consumer” of EU Law in the 
Proposal for a Consumer Rights Directive”, Tilburg University Working Paper June 2010, 
http://www.ssrn.com/link/Tilburg-TISCO-Banking-Financing.html.  
72 Directive 2005/29/EC of the European Parliament and of the Council concerning unfair business-
to-consumer commercial practices in the internal market [2005] OJ L 149, Art. 5(3).  
73 ibid Art.5(3).  
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      Authors such as Bram Duivenvoorde consider that there are three consumer 
benchmarks in the UCPD 74 : the average, the targeted and the vulnerable 
consumer. However, it seems that the demarcation between the “average 
consumer” and “targeted groups” is not clear given that the Directive provides 
that the “average consumer” can be “reached” or “addressed” by the commercial 
practice. 75  Nevertheless, it could be argued that “targeted” groups and 
“vulnerable” consumers will usually receive equal treatment under the Directive 
in practice. A good example to justify this assumption would be that the Directive 
itself76  seems to mix up both standards in Article 5(3).  
      When it comes to defining who the vulnerable consumer is, problems begin 
to arise.77 For example: how can we identify the credulity of consumers? Does the 
“vulnerable consumer” standard imply that every naive person or every person of 
below average intelligence should be seen as a vulnerable consumer? On this 
point, several authors such as Rosella Incardona and Cristina Poncibo emphasised 
that if the “vulnerable consumer” standard was first introduced in order to temper 
the “average consumer” standard, it lacked “practical and logical foundations”.78 
The rationale behind this idea is that there is not enough justification for this 
standard and that it adds even more difficulty given that, according to the directive, 
traders have to be able to foresee the vulnerability of consumers.  
      If the list of elements used to characterise the vulnerability is non-exhaustive, 
it still seems that the UCPD addresses only one angle under which vulnerability 
can be addressed.79 Indeed, by merely taking into consideration the limited abilities 
of some consumers to understand and react to a commercial practice, the 
Directive excludes the problems of the degree of exposure to some commercial 
practices (for example  unemployed people) and the consequences of such 
practices on some consumers (for example the consequences of indebtedness for 
poorer consumers).80  
      Moreover, the lack of justification of the “vulnerable consumer” alternative 
standard can be seen in the fact that it is difficult to imagine how old persons or 
persons with physical infirmity will necessarily be unable to fully comprehend a 
commercial practice and make a good purchasing decision.  

                                                        
74 B.B., Duivenvoorde, “The consumer benchmarks in the Unfair Commercial Practices Directive” 
(2014) University of Amsterdam Digital Academic Repository, available at: 
http://dare.uva.nl/search?arno.record.id=480437, 13-17. 
75 Directive 2005/29/EC of the European Parliament and of the Council concerning unfair business-
to-consumer commercial practices in the internal market [2005] OJ L 149, Art. 5(2)(b).  
76 ibid Art. 5(3).  
77 Rosella Incardona and Cristina Poncibo, “the average consumer, the unfair commercial practices 
directive, and the cognitive revolution”, J Consumer Policy (2007) 30:21-38. 
78 ibid. 
79 B.B., Duivenvoorde, “The consumer benchmarks in the Unfair Commercial Practices Directive” 
(2014) University of Amsterdam Digital Academic Repository, available at: 
http://dare.uva.nl/search?arno.record.id=480437, 179-192. 
80 ibid. 
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      This part of the paper develops on the idea that the attempts for 
harmonisation do not seem particularly efficient and that there is no justification 
concerning the assumption according to which a complete harmonisation of the 
standard would lead to a higher level of consumer protection. This part goes 
further to assert that the “average consumer” standard in itself does not seem to 
establish a high level of protection for all consumers and that there are doubts 
concerning the alternatives of protection that the “target group” and the 
“vulnerable consumer” standards could offer. In light of more protective national 
laws and more particularly German consumer law, it appears that this low level of 
protection might come from the fact that the standard overlooks many elements 
that could influence consumers’ purchasing decisions.  
 

III. A CONTROVERSIAL EMPOWERMENT OF CONSUMERS THROUGH 
THE “AVERAGE CONSUMER” STANDARD AND A DOUBTFUL “HIGH 

LEVEL” OF PROTECTION OF EUROPEAN CONSUMERS 
 

A. From an “Average” to a “Desirable” Consumer: Does the Standard Provide European 
Consumers with a High Level of Protection? 

 
      Since the Guidance from the Commission 81  specifies that the “average 
consumer” standard interpreted in accordance with the provisions of the TFEU 
requires a high level of consumer protection, the high expectations of the CJEU 
concerning the behaviour of the “average consumer’ appeared quite controversial, 
as mentioned earlier.  
      If the Guidance from the Commission82 mentioned that the standard should 
not be interpreted too strictly, it seems that the standard, as understood by EU 
law, is based on the assumption that “the consumer is presumed to be capable to 
work out for him or herself”.83 Indeed, it seems that the standard transformed the 
European consumer from the status of passive market participant to active market 
participant. Inevitably, this leads to some doubts concerning the level of 
protection offered to this consumer.  
      By comparison to the case law of the CJEU, the case law of the CFI (Court of 
First Instance) on trademarks-related cases seems to be much more lenient with 
the “average consumer”. Indeed, in the situation of a targeted group of consumers, 
the CFI stated that if the average consumer of this group can be “careful and 

                                                        
81 Guidance (EC) on the implementation/application of directive 2005/29/EC on unfair commercial 
practices, (2009) 1666, available at: https://ec.europa.eu/transparency/regdoc/rep/2/2009/EN/2-
2009-1666-EN-F-0.Pdf, 56. 
82 ibid.  
83 Vanessa Mak, “Standards of Protection: In Search of the “Average Consumer” of EU Law in the 
Proposal for a Consumer Rights Directive”, Tilburg University Working Paper June 2010, 
http://www.ssrn.com/link/Tilburg-TISCO-Banking-Financing.html.  
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attentive”, others may not be “particularly well informed and attentive”.84 The CFI 
also mentioned, for example, that the average consumer may sometimes not pay 
a high level of attention to some features of and details on a product.85  
      The results of these divergences on the understanding of the standard between 
consumer law and intellectual property law seem to be a lack of legal certainty but 
also the fact that an emphasis is put on the vagueness of the standard which could 
result from a too simplistic approach of the “average consumer” standard in EU 
law. The rationale behind this idea is that case law from Member States and at the 
CFI showed that some instances consider different influences on the behaviour 
of consumers that seem to be overlooked by the CJEU and the UCPD. Thus, it 
seems interesting to have a look at the criticism levelled at the theoretical grounds 
of the “average consumer” standard.  
      The standard seems to be based on the idea that consumers are assumed to 
take information related to products particularly seriously,86 to be able to foresee 
the consequences of their purchasing decisions and thereby make optimal choices 
for themselves.87 Based on this reasoning, consumers are held responsible for their 
bad decisions.   
      At this point, one could not but notice a contradiction based on the fact that 
EU law recognizes the differences of behaviour related to cultural social and 
linguistic factors but appear (in practice) to turn a blind eye to all the biases that 
can influence a consumer’s purchasing decision. As highlighted by different 
authors,88 these influences can be found in behavioural studies which can offer a 
useful tool for the analysis of the “average consumer” standard in the context of 
the UCPD but also in EU consumer law more generally. These studies show that 
the standard as it is understood by EU law is not realistic and adequate with regard 
to the real reactions of consumers.

                                                        
84 New Look Ltd v. Office for Harmonisation in the Internal Market (Trade Marks and Designs) 
(OHIM), judgement of the Court of First Instance of 6 October 2004, joint cases T-117/03 to T-
119/03, para 20 as mentioned in Rosella Incardona and Cristina Poncibo, “the average consumer, the 
unfair commercial practices directive, and the cognitive revolution”, J Consumer Policy (2007) 30:21-
38. 
85 Procter & Gamble Company v Office for Harmonisation in the Internal Market (Trade Marks and 
Design) (OHIM) as mentioned in Rosella Incardona and Cristina Poncibo, “the average consumer, 
the unfair commercial practices directive, and the cognitive revolution”, J Consumer Policy (2007) 
30:21-38. 
86 Rosella Incardona and Cristina Poncibo, “the average consumer, the unfair commercial practices 
directive, and the cognitive revolution”, J Consumer Policy (2007) 30:21-38.  
87 Case C-220/98, Estée Lauder (Lifting) [1999] ECR 2000. 
88 Rosella Incardona and Cristina Poncibo, “the average consumer, the unfair commercial practices 
directive, and the cognitive revolution”, J Consumer Policy (2007) 30:21-38. 
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1. Will Informed “Average Consumers” Always Make the Right Choice? 
 
      It seems clear that information plays an important role in the understanding 
of consumer behaviour resulting from the standard: the more information given 
to consumers (intelligible information) 89 , the more they will act rationally. 
However, authors such as Rosella Incardona and Cristina Poncibo have argued 
that the availability and intelligibility of information do not ensure the correct 
understanding and evaluation of this information by consumers.90 Actually, some 
studies have shown that 100% of the population miscomprehends some elements 
of mass media communication, regardless of the level of education.91 
      Indeed, different influences on the perception and understanding of 
information have been detected. First, the treatment of information can be 
influenced by the level of attention of consumers.92 Indeed, the idea according to 
which the consumer will systematically take time to gather information very 
carefully and to evaluate each element for its advantage or disadvantage seems 
unrealistic. For example, due to the selective character of consumers’ attention,93 
emphasis should be put on the quality of the information given rather than on the 
quantity since too much information can discourage consumers to read it in the 
first place before even taking it into consideration.94 Bram Duivenvoorde also 
highlighted that consumers’ level of attention can be influenced by their 
involvement which can, for example, depend on their perception of the 
importance, relevance or value of a product.95 A last example concerning the level 
of attention of consumers mentioned by Bram Duivenvoorde is the personality of 
consumers and most importantly their “need for cognition” (the level of thinking 
that a person needs) since it appears that consumers with a higher need for 

                                                        
89 Directive 2005/29/EC of the European Parliament and of the Council concerning unfair business-
to-consumer commercial practices in the internal market [2005] OJ L 149, Art. 6. 
90 Rosella Incardona and Cristina Poncibo, “the average consumer, the unfair commercial practices 
directive, and the cognitive revolution”, J Consumer Policy (2007) 30:21-38. 
91 J.Jacoby “Is it rational to assume consumer rationality?” Roger Williams University Law Review 
2000, pp. 81-161 as mentioned in B.B., Duivenvoorde, “The consumer benchmarks in the Unfair 
Commercial Practices Directive” (2014) University of Amsterdam Digital Academic Repository, 
available at: http://dare.uva.nl/search?arno.record.id=480437, p. 165-178. 
92 Rosella Incardona and Cristina Poncibo, “the average consumer, the unfair commercial practices 
directive, and the cognitive revolution”, J Consumer Policy (2007) 30:21-38. 
93 J. Jacoby, “Perspectives on information overload”, Journal of Consumer Research 1984, 10, 432-
435 as mentioned in Rosella Incardona and Cristina Poncibo, “the average consumer, the unfair 
commercial practices directive, and the cognitive revolution”, J Consumer Policy (2007) 30:21-38. 
94 Rosella Incardona and Cristina Poncibo, “the average consumer, the unfair commercial practices 
directive, and the cognitive revolution”, J Consumer Policy (2007) 30:21-38.   
95 B.B., Duivenvoorde, “The consumer benchmarks in the Unfair Commercial Practices Directive” 
(2014) University of Amsterdam Digital Academic Repository, available at: 
http://dare.uva.nl/search?arno.record.id=480437 p. 165-178. 
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cognition will tend to take more information into consideration in their decision-
making.96 
      The second argument that counters the importance given to information in 
the standard relies on the assumption that consumers’ perception is objective is 
unrealistic and should be abandoned.97 In fact, it seems clear that perceptions in 
general are objective and that this includes the perception of information which 
can be biased, for example, by beliefs emanating from education, or, as will be 
developed later, by emotions.  
      The third argument could be the important role of memory in the decision-
making process. Indeed, Bastian Schüller refers to the “availability heuristic” 
which refers to the situation in which consumers evaluate a product or service 
with their experience and imagination. For example, a lot of consumers will adopt 
a method called “rule of thumb” to make a decision, which means that they will 
choose a product that they were satisfied with in the past even if they know that 
there may be something even better for them on the market.98 The reasoning is 
explained in detail by Bram Duivenvoorde who suggests that the higher the level 
of “familiarity” (which refers to the experience of the consumer with the product) 
the consumer has, the more the consumer will take technical information 
concerning the product into consideration.  
 
2. Is the “Average Consumer” Always Rational? 
 
      Referring to behavioural studies, Rosella Incardona and Cristina Poncibo 
highlighted that human beings are not completely rational or aware of every 
element that could affect their decision.  
      On the contrary, consumers can make risky or uncertain decisions.99 Indeed, 
Bastian Schüller describes the consumer as a “bounded” consumer in the sense 
that they are, for example, bounded in their rationality (since they have a limited 
capacity of evaluation of situations and consequences in the context of their 
decision-making process) or bounded in their willpower (since consumers are 
subject to emotional influences for example, they can make quick choices that go 
against their long-term interests).100 
      One could not but notice yet another contradiction since it seems that EU law 
is perfectly aware that consumers can make quick choices that appear to go against 
their long-term interests given that consumers are sometimes offered withdrawal 

                                                        
96 ibid.  
97 Rosella Incardona and Cristina Poncibo, “the average consumer, the unfair commercial practices 
directive, and the cognitive revolution”, J Consumer Policy (2007) 30:21-38. 
98 ibid.  
99 ibid.  
100 Bastian Schüller, “The definition of consumers in EU consumer Law”, in James Devenney and 
Mel Kenny (eds) European Consumer Protection, Theory and Practice (Cambridge University Press 2012), 
123-142. 
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rights that allow them to go back on their purchasing decision within a certain 
time limit. It is interesting to note that by offering this type of right to consumers, 
EU consumer law implicitly recognises the importance of behavioural economics 
without giving them greater prominence (or even by turning a blind eye to them).  
      This is not to say that the reasoning and calculation of the consumer can be 
faulty.101 For example, Bastian Schüller refers to the “representativeness heuristic” 
and the “anchoring and adjustment” strategy. Indeed, he explains that in the 
context of the “representativeness heuristic”, which is a reasoning based on 
associations that lead consumers to think for example that two products will 
belong to the same category, the consumer can be, for example, blinded by 
stereotypes and ignore prior probabilities. Bastian Schüller further explains that in 
the context of the “anchoring and adjustment heuristic”, which is an estimation 
based on a reference point, the calculation of the consumer can be biased if, for 
example, the adjustment from the reference point is insufficient.  
      It is also important to keep in mind that above all, it seems that consumers are 
more “emotional” than “rational”. Indeed, it seems clear that the behaviour of 
consumers is influenced by unconscious factors that can vary with their emotions. 
For example, Rosella Incardona and Cristina Poncibo refer to the influence of 
mood and feelings but also to the social influence.102 As for the influence of the 
mood, this refers, for example, to the situation where a consumer’s good mood 
can bring back good memories concerning a product. Social influence can notably 
be expressed by the fact that some consumers buy a product not only for its 
function but also for what it symbolises, and for the social status it gives. Authors 
even highlighted that traders are aware of this reasoning since they use the 
admiration of a certain type of consumers who represent a certain lifestyle to 
influence their consumers (for example by casting celebrities in their 
commercials). Bastian Schüller also mentioned that the imagination of consumers 
can bias their decision-making process. This can happen for example through an 
underestimation of risks that could arise from the purchasing decision.103  
      The use of behavioural economics has been criticised104 since this science 
takes into consideration a large variety of consumer behaviour and makes it even 
more difficult to predict with certainty the future reactions of consumers. 
However, Bastian Schüller highlighted that behavioural economics can be used as 
a tool to understand the deviations from the expected behaviour of the “average 
consumer”.105

                                                        
101 ibid.   
102 Rosella Incardona and Cristina Poncibo, “the average consumer, the unfair commercial practices 
directive, and the cognitive revolution”, J Consumer Policy (2007) 30:21-38.  
103 Bastian Schüller, “The definition of consumers in EU consumer Law”, in James Devenney and 
Mel Kenny (eds) European Consumer Protection, Theory and Practice (Cambridge University Press 2012), 
123-142. 
104 ibid.  
105 ibid.  
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      Anyway, it seems important to wonder: can there really be a standard for a 
typical behaviour? The idea in itself seems quite unrealistic, more so in the context 
of EU consumer law, with pan-European ambitions. Indeed, Bram Duivenvoorde 
highlighted that even if the CJEU mentioned that social, cultural and linguistic 
factors had to be taken into consideration, it can only ignore the most significant 
differences between Member States regarding these aspects in practice since 
Europe cannot actually be seen as “one” market. 106  Indeed, major cultural 
differences have been found concerning the types of information to which 
consumers from certain Member States are sensible or concerning the different 
ways to read labels.107  
 

B. Is the “Average Consumer” a “Consumer-Citizen”? 

      It seems that the “average consumer” standard can find its origins in broader 
economic or even political considerations. Indeed, if aforementioned EU law and 
policies tended (in the past) to be merely oriented towards the preservation of the 
good functioning of the Internal Market through removing barriers to trade, it 
seems that more recently, EU law took another turn.108 Although it still seems 
focused on the idea of “harmonisation”, the pursued harmonisation this time 
requires a redefinition of the role of citizens, who become “empowered” citizens 
and have a much more active role in the policy making of the EU.109  
      It appears that this desire to improve cohesion on a pan-European level 
impacted the role of consumers on the internal market since policy strategies 
started to mention the redefinition of the role of consumers who needed to be put 
on the “driving seat” given that they were able to “manage their own affairs”.110  
The “transformation” of the consumer from a passive market participant to an 
active actor in the market was even explicitly mentioned in the EU consumer 
Policy Strategy 2007-2013 with the idea that consumers have to “fulfil their role 
in the modern economy”.111 In practice, this does not only take the form of 
                                                        
106 B.B., Duivenvoorde, “The consumer benchmarks in the Unfair Commercial Practices Directive” 
(2014) University of Amsterdam Digital Academic Repository, available at: 
http://dare.uva.nl/search?arno.record.id=480437, 165-178. 
107  M. De Mooij, “Consumer behaviour and culture: consequences for global marketing and 
adversiting”, Thousand Oaks: Sage (2004) as mentioned B.B., Duivenvoorde, “The consumer 
benchmarks in the Unfair Commercial Practices Directive” (2014) University of Amsterdam Digital 
Academic Repository, available at: http://dare.uva.nl/search?arno.record.id=480437, 165-178. 
108  K.J.Cseres and A.Schrauwen, “Empowering Consumer-Citizens: Changing Rights or Merely 
Discourse?”, (2012)Amsterdam Law School Legal Studies Research Paper No. 2012-03, available at: 
http://ssrn.com/abstract=2154869.  
109 European Commission (2010a). Communication from the Commission. Europe 202. A Strategy for 
smart, sustainable and inclusive growth, COM(2010) 2020 final. 
110  European Commission (2007d). Communication from the Commission to the Council, the 
European Parliament and the European Economic and Social Committee and the Committee of the 
Regions. EU Consumer Policy Strategy 2007-2013 – Empowering Consumers, Enhancing Welfare, Effectively 
Protecting Them, COM(2007) 99 final, 3, 5.  
111 ibid [2]. 
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consultations of consumer organisations in the policy-making process, but this 
also leads to consumers being held more “responsible”.  As a result, it has been 
noticed that citizens and consumers were “merged into the “consumer-citizen” 
model” by the process.112  
 

CONCLUSION 
 

      In the first part, this paper explained that if consumer protection was initially 
secondary to the protection of the economic interests of traders, EU law turned 
towards a promotion of the harmonisation of consumer protection. This 
harmonisation, which was progressively developed in a context of incoherence 
between positive and negative harmonisation, implied to offer a common set of 
legal rules to European consumers which was meant to empower them. However, 
the legislative harmonisation was not counting on the role that the CJEU gave 
itself concerning the free movement of goods principle. The “average consumer” 
standard emerged in a context of sanctions of national measures prohibiting 
products and advertisements that were considered misleading for consumers. The 
above-mentioned “empowerment” of consumers through rights such as the right 
to information led to high expectations of the behaviour of consumers, tempered 
by alternatives (the most important and relevant being the “vulnerable consumer” 
standard) offering a higher level of protection for certain consumers in certain 
circumstances.  
      The second part focusing on the codification of the standard in the UCPD 
highlighted the full harmonisation directive contains not only provisions on the 
“average consumer” but also on the above-mentioned alternative. This part 
discussed the relative efficiency of the “maximum harmonisation character” of the 
directive since room for interpretation of the standard is left to national courts 
which do not seem to have the same understanding of the proportionality 
principle as EU law. This explains that some countries that, traditionally, have low 
expectations of the behaviour of consumers and who had to lower their domestic 
level of consumer protection are sanctioned because of their misinterpretation of 
the standard. This is not to mention that since the alternative offered by the 
“vulnerable consumer” standard does not seem to help to cover all consumers, 
national courts started to interpret flexibly the standard and to take behavioural 
economics into consideration in their analysis.  
      In the final part, this paper listed different sorts of influences of the 
commercial behaviour of consumers introduced by behavioural economics which 
challenge the standard by proving that informed “average consumers” do not 
always make optimal choices for themselves and also that the assumption that an 

                                                        
112  K.J.Cseres and A.Schrauwen, “Empowering Consumer-Citizens: Changing Rights or Merely 
Discourse?”, (2012) Amsterdam Law School Legal Studies Research Paper No. 2012-03, available at: 
http://ssrn.com/abstract=2154869.  
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“average consumer” would always be rational is unrealistic. Finally, the last 
paragraph of the third part considers that this “empowerment” of consumers 
could come from broader political considerations since EU policies seem to 
enhance the idea of responsible and autonomous EU citizens who actively take 
part in the work of the EU. 
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INTRODUCTION 
 

he laws designed to protect biodiversity are not working well enough. Despite 
decades of ever-stronger legislation, the 2010 biodiversity target has not been 

met and important habitats and species continue to be damaged and lost. 1 
However, the failure to meet the 2010 biodiversity target led to a review of 
protected areas in England.2 
      To stop biodiversity loss in England, Biodiversity 2020 has been implementing 
a strategy that embraces more the integrated ecosystem approach, delivering at a 
landscape scale.3 This is an influence of one of the two key reports, the Lawton 
Report,4 which advocates for the ecosystem approach. Therefore, in my view, it is 
appropriate to argue for the notion that “the law of nature conservation should 
be underpinned by the ecosystem approach” by discussing the Lawton 
recommendations.5

                                                        
1 Defra, ‘UK Biodiversity Indicators in your Pocket (2010) published by Defra on behalf of the UK 
Biodiversity Partnership’, <http://archive.defra.gov.uk/evidence/statistics/environment/wildlife/ 
download/pdf/biyp2010.pdf> accessed 20 December 2016; Colin T. Reid, 'The Privatisation of 
Biodiversity? Possible new approaches to nature conservation law in the UK' (2011) 23(2) Journal of 
Environmental Law 203, 204. 
2 Lynda M. Warren, 'New approaches to nature conservation in the UK' (2012) 14 Environmental 
Law Review 44, 46. 
3  Defra, ‘Biodiversity 2020: A strategy for England’s wildlife and ecosystem services’, 
2011<https://www.gov.uk/government/publications/biodiversity-2020-a-strategy-for-england-s-
wildlife-and-ecosystem-services> assessed 19 December 2016. 
4 John H. Lawton and others, (2010) Making Space for Nature: a review of England’s wildlife sites 
and ecological network. Report to Defra. 
5 ibid. 
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      This essay will be focusing on the recommendation for enhancing connections 
between, or joining up, sites, either through physical corridors, or through 
‘stepping stones’. In my opinion, this recommendation is a good representation of 
the ecosystem approach and focusing on one area of the recommendations would 
allow the arguments to be taken further. 
      This essay will make arguments supporting the notion of “the law of nature 
conservation should be underpinned by the ecosystem approach” by 
demonstrating the current law, explaining what ecosystem approach is and how 
the Lawton Report is a representation of the approach,6 illustrating the benefit of 
adopting the ecosystem approach, analysing negative effects of the approach, 
comparing alternative approaches, and concluding that the ecosystem should 
underpin the law of nature conservation. 
 

I.    CURRENT LAW 
 

      Currently, the UK nature conservation management (The Conservation Law 
Toolbox) 7  is using both the species-by-species approach and the ecosystem 
approach, though starting to lean towards the latter.8 The UK nature conservation 
includes habitat Conservation by designating key sites (i.e. Site of Special Scientific 
Interest (‘SSSI’)), protecting individual animals and plants (i.e. Wildlife and 
Countryside Act 1981), integrating nature conservation (i.e. Grants and economic 
incentives, which are measures to ensure that their policies are fulfilled, 
incorporating environmental considerations into decision making), and incidental 
protection (i.e. Purchasing private nature reserves by voluntary bodies).  
      As can be seen, many of UK nature conservation regulations are influenced 
by EU Law. During the four decades of its membership in the EU, environmental 
law in the UK has changed greatly in a positive way.9 And as of now, English law 
would still be subject to the obligations found in the European Directives.10 Under 
the current regulation, the Secretary of State maintains a list of identified SACs 
and SPAs,11 and damaging operations can be restricted by way of notification.12 
The Wildlife and Countryside Act 1981 is the primary domestic conservation 

                                                        
6 ibid. 
7 Stuart Bell and others, Environmental Law (8th edn, OUP 2013) 712. 
8 Ricky N. Lawton and Murray A. Rudd, 'A narrative policy approach to environmental conservation' 
(2014) 43(7) AMBIO 849. 
9 Colin T Reid, 'Brexit and the future of UK environmental law' (2016) 34(4) Journal of Energy & 
Natural Resources Law 407. 
10 Council Directive 2009/147/EC of 30 November 2009 on the conservation of wild birds [2010] 
OJ L 20/7 (‘Wild Birds Directive’); Council Directive 92/43/EEC of 21 May 1992 on the 
conservation of habitats and species [1992] OJ L 206/7 (as amended) (‘Habitats Directive’). 
11 Conservation of Habitats and Species Regulations 2010, reg 13. 
12 Wildlife and Countryside Act 1981. 
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legislation.13 It was introduced in order to implement the Wild Birds Directive in 
England,14 with an additional protection that is afforded to endangered species 
listed in Schedule 1. 15  Habitats are also protected under the Act by ‘the 
manipulation of property rights’, Site of Special Scientific Interest (‘SSSI’).16 SSSI 
limits the land use rights of the owner by preventing him from carrying out 
otherwise lawful activities on his land.17 There are also a number of other land 
designations in England such as National Parks and National Nature Reserves 
providing various levels of protection including SSSIs and other land 
designations.18 However, it is still unclear whether all of these are still to be 
retained after the two year period following the UK’s notification of the intention 
to withdraw,19 perhaps until the summer of 2019.20  
      Furthermore, despite many positive changes made, there still are no adequate 
solutions to protect the entire ecosystem. 21  Over half (56%) of UK species 
assessed have declined since 1970, while more than one in ten (1,199 species) of 
the nearly 8000 species assessed in the UK are under threat of disappearing from 
our shores altogether.22 

                                                        
13 ibid. 
14 Wild Birds Directive (n 11). 
15 Wildlife and Countryside Act 1981, sch 1. 
16 ibid s 28. 
17 Christopher P Rodgers, The Law of Nature Conservation: Property, Environment and the Limits 
of Law (Oxford University Press 2013). 
18 National Parks and Access to the Countryside Act 1949; Wildlife and Countryside Act 1981, s 35; 
Rodgers (n 18). 
19 Treaty on European Union 2007, art 50. 
20 Alex Hunt and Brian Wheeler, 'Brexit: All you need to know about the UK leaving the EU' BBC 
Brexit (12 December 2016) <http://www.bbc.co.uk/news/uk-politics-32810887> accessed 21 
December 2016. 
21 Rodgers (n 18). 
22  RSPB, ‘Projects the state of nature 2016’, 2016 <http://www.rspb.org.uk/our-
work/conservation/conservation-projects/details/363867-the-state-of-nature-report> accessed 20 
December 2016. 
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II.    ECOSYSTEM APPROACH 
 

      As an instrument for environmental management, the ecosystems (or 
ecosystem) approach first came to prominence in the workings of the Convention 
on Biological Diversity.23 Defra defines the approach as a more integrated fashion to 
achieve a wider range of services and benefits: ‘a generic framework for 
incorporating the holistic consideration of ecosystem services and their value into 
policy, plan and decision making’.24  
The ecosystems approach is closely linked to government policy with the concept 
of ecosystem services;25 the benefits that humans derive from the environment.26 
Defra states that ‘taking account of all the economic and non-economic benefits 
we get from these services enables decision-makers to exercise judgement about 
how we use our environment.27 The ecosystem approach is intended to help 
deliver natural environment policy outcomes whilst balancing the core pillars of 
sustainability: economics, environment and society.28 
      Despite the ecosystem approach always being advocated for, evidently, its 
significant impact has just recently been demonstrated in Biodiversity 2020, which 
took into account the approach under the recommendation of the Lawton Report, 
leading to positive progress.29 According to the England biodiversity indicators, 
from 1999 to 2015, 39 per cent of measures taken have shown an improvement.30 
The positive improvements include the following areas: extent of protected areas 
at sea, Sites of Special Scientific Interest in favourable or unfavourable recovering 
conditions, bat populations; wintering waterbirds, breeding seabirds, cumulative 
net removal of greenhouse gases by forests, effective population size of native 
breeds at risk, and plant genetic resources.31 

                                                        
23 Convention on Biological Diversity (adopted 5 June 1992, entered into force 29 December 1993) 
1760 UNTS 79; Warren (n 3) 45. 
24 Defra, ‘What Nature Can Do for You: A practical introduction to making the most of natural services, assets and 
resources in policy and decision making.’, 2010 < https://www.gov.uk/government/uploads/system/ 
uploads/attachment_data/file/396840/pb13897-nature-do-for-you.pdf > assessed 23 December 
2016. 
25 Warren (n 3) 45. 
26 UK National Ecosystem Assessment, The UK National Ecosystem Assessment Technical Report 
(United Nations Environment Programme –  World Conservation Monitoring Centre 2011). 
27 Defra, The Natural Choice: Securing the Value of Nature (Cmd 8082, 2011). 
28  Defra, ‘Securing a healthy natural environment: an action plan for embedding an ecosystem 
approach’, 2007 <http://www.biodiversitysouthwest.org.uk/docs/eco-actionplan.pdf> assessed 23 
December 2016. 
29 Defra (n 4). 
30 Defra, ‘England biodiversity indicators’, 2016 <https://www.gov.uk/government/statistics/ 
england-biodiversity-indicators> assessed 23 December 2016. 
31 ibid. 
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III.    LAWTON REPORT 
 
      The Lawton Report, which is also one among many that advocate for the 
ecosystem approach,32 is an independent review of England’s wildlife sites and the 
connections between them, producing recommendations to help achieve a healthy 
natural environment that will allow our plants and animals to thrive, all of which 
are reported to the Government.33 Its recommendations to enhance the resilience 
and coherence of England's ecological network can be summarised in four words: 
more, bigger, better and joined.34 
      Despite the change in political administration, the Lawton Review achieved an 
immediate and significant impact on government policy affecting England, 
representing a key part of the knowledge underpinning the Natural Environment 
White Paper, where the Government’s response to the report was set out.35 This 
paper proposes fundamental changes in the way that England’s natural 
environment is protected and managed, rather than focusing protection on 
specific natural habitats on a local geographic scale.36 It proposed a range of new 
measures based on the ecosystem approach. NIAs provide large-scale connectivity 
across the countryside, aiming to create more and better-connected habitats at a 
landscape scale, providing space for wildlife to thrive and adapt to climate 
change.37 They were launched in 2012 and run by partnerships of local authorities, 
local communities and landowners, the private sector and conservation 
organisations, with funding provided by the Department for the Environment, 
Food and Rural Affairs (Defra) and Natural England.38 
      The approach is not only advocated in the UK, in fact, creating more resilient 
landscapes by increasing connectivity is a widespread approach in national and 
international conservation guidance. 39  Increasing connectivity (‘joined’), in 
particular, is the most frequently recommended conservation action for adaptation 
to climate change.40

                                                        
32 Rose (n 33). 
33 Lawton (n 5). 
34 Lawton (n 5). 
35 Defra (n 31). 
36 ibid. 
37 Adrian Phillips, ‘Nature Conservation and Landscapes: An Introduction to the Issues (ed)’ Nature 
Policies and Landscape Policies (Springer 2015). 
38 Natural England, ‘Nature Improvement Areas: about the programme’ Corporate report, 2016 
<https://www.gov.uk/government/publications/nature-improvement-areas-improved-ecological-
networks/nature-improvement-areas-about-the-programme> assessed 18 December 2016. 
39  Town and Country Planning Association and The Wildlife Trusts, ‘Planning for a healthy 
environment: good practice guidance for green infrastructure and biodiversity’, 2012 
<https://www.wildlifetrusts.org/sites/default/files/Green-Infrastructure-Guide-TCPA-
TheWildlifeTrusts.pdf> assessed 10 December 2016. 
40 Nicole E. Heller and Zavaleta ES, ‘Biodiversity management in the face of climate change: a review 
of 22 years of recommendations’ (2009) 142 Biological conservation 14. 
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IV.    CORRIDORS AND STEPPING STONES: BENEFITS AND 
NEGATIVE EFFECTS 

 
      Increasing connectivity is one of the Lawton’s five main recommendations.41 
In my opinion, it is a good representation for ecosystem approach because the 
ecosystem approach is a more integrated fashion management with aims to 
achieve a wider range of services and benefits. Increasing connectivity would 
directly deliver a more integrated system, thus promoting the ecosystem approach. 
For wildlife sites to function as a network, it is important that organisms are able 
to move between them.42 Enhanced connectivity in a meta-population would 
reduce the risk of regional extinction and improve the functioning of natural 
ecological processes, 43  such as through improving water flows. 44  The main 
method suggested to increase connectivity are corridors and stepping stones.45 
      The main function of existing corridors is to promote species movement in 
fragmented landscapes. 46  An example can be seen by butterflies and birds. 47 
Corridors also increase pollen transfer between patches and help to facilitate 
dispersing animals. They create the ‘spillover effect’ that increases plant 
biodiversity not only within the targeted habitat, but also in surrounding non-
targeted habitats.48 Furthermore, stepping stones, which are similar to corridors, 
increase connectivity by a sequence of short movements or ‘hops’ from stepping 
stone to stepping stone along the length of the linkage, or by the combined 
dispersal movements of numerous individuals moving between populations 
resident within a chain of stepping stone habitats.49 Often, the importance of 
‘stepping stone’ patches of habitat has been underestimated, 50  they provide 
resources and refuge that assist animals to move through the landscape. Stepping 
stones in a suitable habitat enhance connectivity in developed landscapes for 
species to be able to make short movements through disturbed environments.51 

                                                        
41 Lawton (n 5). 
42 ibid. 
43 ibid. 
44 ibid. 
45 ibid. 
46 Matthew G. E. Mitchell, Elena M. Bennett and Andrew Gonzalez, 'Linking Landscape Connectivity 
and Ecosystem Service Provision: Current Knowledge and Research Gaps' (2013) 16 Ecosystems 894. 
47  Nick M. Haddad, 'Corridor and Distance Effects on Interpatch Movements: A Landscape 
Experiment with Butterflies' (1999) 9 Ecological Applications 612.; D. J. Levey, 'Effects Of Landscape 
Corridors On Seed Dispersal By Birds' (2005) 309 Science 146.; Alexandre C. Martensen, Rafael G. 
Pimentel and Jean Paul Metzger, 'Relative Effects Of Fragment Size And Connectivity On Bird 
Community In The Atlantic Rain Forest: Implications For Conservation' (2008) 141 Biological 
Conservation 2184. 
48 L. A. Brudvig and others, 'Landscape Connectivity Promotes Plant Biodiversity Spillover into Non-
Target Habitats' (2009) 106 Proceedings of the National Academy of Sciences 9328. 
49 Andrew F Bennett, Linkages in The Landscape (1st edn, IUCN--the World Conservation Union 1999). 
50 ibid. 
51 ibid. 
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Lastly, Heard claims that corridors do not increase disease transmission for 
facultative pathogens, however, there are still some concerns over the negative 
effect of the corridors.52 
      While much attention has been focused on the potential benefits of corridors 
with little note given to potentially adverse consequences.53 Despite the overall 
conservation benefits of increasing connectivity, there are some potential risks 
needed to be considered. While corridors facilitate the movement of species, there 
are concerns that it may also increase edge effects and dispersal of unwanted 
species.54 
 

A. Edge Effects 
 

      Firstly, corridors create edge effects, which reduce the population size and 
persistence of target species.55 The corridors have a long and narrow shape that 
creates boundaries between conservation and degraded areas,56 which could be 
detrimental to habitat-specialist or rare species. 57  However, with strong 
understanding of the edge effect,58 this negative effect can be mitigated through 
the creation of wider corridors or by reducing contrast between corridors and the 
surrounding matrix, for example soft edges.59 Therefore, these effects can be 
eliminated or mitigated through the design of the corridors. Nevertheless, studies 
of the edge effect of corridors found that the corridors have both negative and 
positive effects on the target species: eight of which had negative effects, six with 
positive effects, and eight with no effect.60

                                                        
52 Geoffrey W. Heard and others, 'Refugia and Connectivity Sustain Amphibian Metapopulations 
Afflicted by Disease' (2015) 18 Ecology Letters 853. 
53 George R. Hess, 'Conservation Corridors and Contagious Disease: A Cautionary Note' (1994) 8 
Conservation Biology 256. 
54 Julian Resasco and others, 'Landscape Corridors Can Increase Invasion by an Exotic Species and 
Reduce Diversity of Native Species' (2014) 95 Ecology 2033. 
55  Larry D. Harris, The fragmented forest: island biogeography theory and the preservation of biotic diversity 
(University of Chicago press 1984). 
56 Nick M. Haddad and Joshua J. Tewksbury, 'Low-quality habitat corridors as movement conduits 
for two butterfly species' (2005) 15 Ecological Applications 250. 
57  Jay D. Hair, ‘Measurement of ecological diversity’ [1980] Wildlife Management Techniques Manual 
SD Schemnitz editor, The Wildlife Society, Washington DC. 
58 Aldo Leopold, ‘The conservation ethic’ (1933) 31 Journal of Forestry 634.; Leslie Ries and others, 
‘Ecological responses to habitat edges: mechanisms, models, and variability explained’ [2004] Annual 
Review of Ecology, Evolution, and Systematics 491. 
59  Nick M. Haddad and others, ‘Potential negative ecological effects of corridors’ (2014) 28 
Conservation Biology 1178. 
60 ibid. 
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B. Invasive Species and Predators 
 

      Increasing connectivity could also mean an increase in predators. However, 
the issue only becomes a relevant consideration if passages designed for prey are 
exploited by predators.61 Most studies make no report of predation in and around 
passage sites62. Little only finds a single instance where there was direct evidence 
of a wildlife passage increasing predation risk, and it was caused by passage 
design.63 There is some evidence that predator and prey species prefer passages in 
different habitats or passage dimensions.64 Therefore, corridor designers could 
consider providing a range of passages in different habitat types rather than 
necessarily relying on one large passage at one location to service all groups.65 This 
could be the solution to the issue. Nick states that ten studies found neutral or 
positive effects of corridors, while seven found that corridors increased predation 
rates on the target species or the abundance of predators of the target species, 
however, most of the negative effects found involved predators or parasites in 
plants.66 Therefore, this is not a direct negative effect of the corridors and the issue 
can also be fixed. 
 

C. Effects of Antagonists  
 

      Some parasites, particularly those that are dispersed by animals, move more 
frequently between patches connected by corridors. 67  This may decimate the 
population of the organisms they designed to protect.68 Regardless of the exact 
mechanism, history suggests that contagious diseases will play a role in 
determining the success of our conservation efforts. 69   In most instances, 
however, the added risk of spreading catastrophes via corridors is low because 
introduced predators or diseases can also reach fragments without corridors.70 
Haddad claims that six studies show no evidence that corridors increase exotic 
invasions.71 In fact, Damschen claims that not only do corridors not promote 

                                                        
61 Stuart J. Little, Robert G. Harcourt and Anthony P. Clevenger, ‘Do wildlife passages act as prey-
traps?’ (2002) 107 Biological Conservation 135. 
62 ibid. 
63 ibid. 
64 ibid. 
65 Ken Thompson, Do We Need Pandas? The Uncomfortable Truth About Biodiversity (Green 
Books 2010). 
66 Haddad (n 64). 
67 Lauren L. Sullivan and others, ‘Can dispersal mode predict corridor effects on plant parasites?’ 
(2011) 92 Ecology 1559. 
68 Hess (n 58). 
69 Hess (n 58). 
70 Daniel Simberloff and others, ‘Movement corridors: conservation bargains or poor investments?’ 
(1992) 6 Conservation biology 493. 
71 Haddad (n 64). 
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invasion by exotic species, but habitat patches connected by corridors retain more 
native plant species than isolated patches.72   
      As for the spread of infectious diseases, there are many things that cause the 
dispersal of diseases other than the corridors or stepping stones. In cases, the 
spread of disease has been linked closely to habitat structure. For example, the 
early spread of myxomatosis among rabbits in Australia was through river 
corridors.73 However, in many cases, host density seems to be more important 
than habitat structure in determining the spread of disease.74 
      A review of 33 studies concluded that the conservation benefits of corridors 
outweigh their potential costs.75 Thus, even with some concerns, it is not to say 
that conservation corridors should not be created or that translocation and release 
programs should be eliminated.76 The relative merits of introducing or removing 
movement barriers will usually need to be evaluated on a case-by-case basis,77 by 
considering the characteristics of the matrix and the particular invasive species of 
concern. Furthermore, most of the negative effects can be reduced or eliminated.  
Therefore, it is important to realise the full implications of connectivity and to be 
prepared to deal with them.78  
 

V.    ALTERNATIVE APPROACHES 
 
      Previous paragraphs conclude that the benefits of increasing wildlife 
connectivity outweigh its negative benefits. This suggests that the ecosystem 
approach should be adopted to protect our nature. However, it is not yet to 
conclude if there are still better approaches. There are three primary strategies for 
conserving biological diversity: 1) the zoo or gene-bank approach of preserving 
species by isolating and protecting them; 2) the species-by-species approach of 
protecting individual species when the need arises; and 3) the ecosystem 
approach.79 These strategies can be divided into two approaches: the protection 

                                                        
72 Ellen I. Damschen and others, ‘Corridors increase plant species richness at large scales’ (2006) 313 
Science 1284. 
73 Hamish McCallum, ‘Landscape structure, disturbance, and disease dynamics’ [2008] Infectious 
Disease Ecology: Effects of Ecosystems on Disease and of Disease on Ecosystems 100University 
Press, Princeton, New Jersey, USA, pp.100-122. 
74 ibid. 
75 Haddad (n 64). 
76 Julia R. Gog and Bryan T Grenfell, ‘Dynamics and selection of many-strain pathogens’ (2002) 99 
Proceedings of the National Academy of Sciences 17209. 
77 Frank J. Rahel, ‘Intentional fragmentation as a management strategy in aquatic systems’ (2013) 63 
BioScience 362. 
78 McCallum (n 78); George R. Hess, ‘Conservation corridors and contagious disease: a cautionary 
note’ (1994) 8 Conservation Biology 256: Effects of Ecosystems on Disease and of Disease on 
Ecosystems 100. 
79 Edith Brown Weiss, ‘Plantetary Trust: Conservation and Intergenerational Equity, The’ (1983) 11 
Ecology LQ 495. 
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of individual species and the protection of the entire ecosystem.80 
      In terms of the zoo or gene-bank approach, many organisms do not fare well, 
and they lose genetic variability under this approach.81 Therefore, this approach is 
to be used only when the loss of species and ecosystems is unavoidable.82 Gene-
banks that are used for species for later use in agriculture and medicine also creates 
significant storage and maintenance problems.83 Ultimately, this approach is very 
expensive.84 
      In the past, most protection efforts have proceeded on a species-by-species 
basis. This approach, taken alone, is inadequate to preserve our planet's biological 
diversity.85 It can fail to have an ecological context and, in turn, can fail to address 
key threatening processes. This may mean that other species are vulnerable and 
extinction cascades are not tackled.86 Too many species worldwide are threatened 
to rely on this species-by-species approach. 87  We simply cannot individually 
identify and protect every valuable species. Moreover, the main threat to most 
species is the destruction of habitats that support numerous interdependent 
species.88 
      Having a look at an ecosystem approach – it is an approach to protect a 
representative cross section of the world's ecosystems; 89  not just protecting 
species by species or just habitats by habitats, but also aiming to protect the 
ecosystem as a whole, in order to have a sustainable biodiversity. The approach is 
also being pursued through the global network of Biological Reserves that has 
been created under the auspices of the United Nations Educational, Scientific, and 
Cultural Organization (UNESCO).90  
      Lastly, command and control styles in conservation have not worked to secure 
nature and natural resources. 91  As a result, Reid suggests a privatisation 
approach.92 This approach allows or requires a much greater part to be played by 
private initiative and the market. Each of these has the potential to support 

                                                        
80 Thompson (n 70). 
81  Council on Environmental Quality, ‘Environmental Quality: The Annual Report of the Council on 
Environmental Quality’ Executive Office of the President, 1980. 
82 Weiss (n 84). 
83 Donald L. Plucknett and others, ‘Crop germplasm conservation and developing countries’ (1983) 
220 Science 163. 
84 Weiss (n 84). 
85 Weiss (n 84). 
86  Gene E. Likens and David B Lindenmayer, ‘Integrating approaches leads to more effective 
conservation of biodiversity’ (2012) 21 Biodiversity and Conservation 3323. 
87 ibid. 
88 Weiss (n 84). 
89 Erik P. Eckholm, Down to Earth: Environment and human needs (1982). 
90 D R. Helliwell, ‘The Concept of ‘Waste’and the Conservation of Nature’ (1975) 2 Environmental 
Conservation 271. 
91 Crawford S. Holling and Gary K. Meffe, ‘Command and control and the pathology of natural 
resource management’ (1996) 10 Conservation biology 328. 
92 Reid (n 2). 
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biodiversity and capture the initiative and resources of individuals and the private 
sector, rather than to leave biodiversity as the direct responsibility of a number of 
official authorities that operate in the public’s name but with little scope for public 
involvement.93 The privatisation can be seen as an alternative approach to the 
species-by-species or ecosystem approach. However, it is a method that could be 
used to deliver either of the approaches. The Lawton Report also suggested a 
privatisation method as part of the strategy to reach the goal under the ecosystem 
approach, for example the Environmental Stewardship scheme.94 
      The species could not survive alone, 95  therefore, the species-by-species 
approach does not seem to be a sustainable one. An ecosystem-based approach 
should be promoted as it would deliver a sustainable result. However, both have 
to work alongside each other and usually be used together as some species might 
need more attention while some are ready to be incorporated into the ecosystem 
plan. Evidently, some UK legislation has employed an integrated approach. For 
example, the Wildlife and Countryside Act 1981 has incorporated the species-by-
species approach in Schedule 1, as well as the ecosystem approach in the part that 
makes provision for the protection of habitats.96  
 

CONCLUSION 
  
      Improvements to connectivity will be most effective if carried out in 
conjunction with other measures to improve habitat quantity, quality and to 
deliver an ecosystem approach.97 Although corridors and stepping stones are not 
without risks, the benefits to biodiversity usually outweigh the risks. Moreover, 
the risk can be reduced or minimalised by a development in designing the 
corridors. 
      The natural world, its biodiversity and its ecosystems are critically important 
to our well-being and economic prosperity.98 Over time, we will have to put more 
emphasis on ecosystems and how they function rather than species and the places 
where they were last seen’’. 99 Now is a good time to start implementing the 
approach in our nature conservation management in preparation to replace those 
regulations regarding nature conservation that might be removed after the UK 
leaves the EU, and also to improve our conservation management to be able to 
combat future challenges like climate change. One recent evidence of the success 

                                                        
93 Reid (n 2). 
94 Lawton (n 5). 
95 Lawton (n 5). 
96 Wildlife and Countryside Act 1981, sch 1. 
97 Lawton (n 5). 
98 UK National Ecosystem Assessment Technical Report (n 30). 
99 M R. Cheatham M and others, ‘Beyond yield: Plant disease in the context of ecosystem services’ 
(2009) 99 Phytopathology 1228. 



 
191                                       Exeter Law Review                                [Vol. 44 
 
 

 

of the ecosystem approach is the progress under the Biodiversity 2020,100 and 
Defra also has embraced the Convention on Biological Diversity’s ‘ecosystem 
approach’ early in the new millennium.101  
      In conclusion, the law of nature conservation should be underpinned by the 
ecosystem approach, however, not to the extent that it should be underpinned by 
an ecosystem-only approach. This essay has shown that the ecosystem approach 
should be adopted, however, it does not argue for neither an ecosystem-only nor 
a species-only approach. Both approaches have to work alongside each other, in 
the form of an integrated approach for conserving biodiversity.102 A focus to one 
single approach is not valid or wise in attempts to protect and maintain 
biodiversity.103 The system would not survive with just the ecosystem approach or 
the species-by-species approach.104 
 

                                                        
100 (n 4). 
101  William M. Adams, Ian D. Hodge and Lindsey Sandbrook, ‘New spaces for nature: the re-
territorialisation of biodiversity conservation under neoliberalism in the UK’ (2014) 39 Transactions 
of the Institute of British Geographers 574. 
102 Likens (n 91). 
103 Likens (n 91). 
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INTRODUCTION 
 

I.    “UNDERGARMENTS”: LAYING THE FOUNDATIONS OF A 21ST 
CENTURY DEBATE 

 
A. Thesis 

 
This essay will argue for mobilising law to provide effective redress for victims of 
gendered dress discrimination, as advanced in the current “High Heels and 
Workplace Dress Codes Inquiry”, 1  overcoming a de jure “glass ceiling” 
symptomatic of outmoded patriarchal attitudes and restricting true equality of 
treatment for women in their workplaces. In engaging with this question, the 
weight of the analysis will fall in identifying and critiquing the law; the view 
advanced that minimalistic discrimination protection allows “justification” and 
loopholes in law, which adversely affect women. Engagement with the “law’s 
tools” then exposes a further layer of critique; that while law must do more, it 
cannot operate in a vacuum and the deeply-entrenched patriarchal views 
underpinning society must also change. Society’s discrepancies in gender identity 
and perceptions of appropriate commercial sexuality make blanket legal reform 
more difficult. This realisation will advance in the final part a serious democratic 
reconsideration of the Equality Act’s 2  mechanism that goes further than the 
current Inquiry in using law to question why gender distinctions are relevant.

                                                        
1  Petitions Committee, “High Heels and Workplace Dress Code Inquiry” 
<https://www.parliament.uk/ 
business/committees/committees-a-z/commons-select/petitions-committee/inquiries/parliament-
2015/high-heels-workplace-dress-codes-inquiry-16-17/> accessed 28 December 2016.  
2 Equality Act 2010. 
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B. Aims 
 
      2016 has been a significant year for dress - from the French “burkini” 
prohibition,3 to Theresa May’s “glass cliff”4 Ministership overshadowed by her 
loud footwear.5  The instant case reached a particularly high profile - Nicola Thorp 
sent home for not wearing high heels.6 

                                                        
3 Lizzie Dearden, “Burkini Ban: Why is France Arresting Muslim Women for Wearing Full-Body 
Swimwear and Why are People So Angry?” The Independent (24 August 2016); Sheryl Garratt, “The 
Burkini Ban: What It Really Means When We Criminalise Clothes” The Guardian (24 August 2016); 
John Richard Bowen, Why the French Don’t Like Headscarves: Islam, the State and Public Space (Princeton 
University Press, 2008); Alison Dean, “Unveiling the Complexities Surrounding the Right to Take 
Part in Cultural Life: The Effect of General Comment No. 21 on the Legality of the French Burqa 
Ban under the ICESCR” [2011] 26(5) American University International Law Review 1437; Ulrike 
Spohn, “Sisters in Disagreement: The Dispute Among French Feminists about the “Burqa Ban” and 
the Causes of Their Disunity” [2013] 12(2) Journal of Human Rights 145.  
4 Jean McGregor, “Congratulations, Theresa May. Now Mind That “Glass Cliff”” Washington Post (12 
July 2016); Michelle K Ryan & Alexander S Haslam, “The Road to the Glass Cliff: Differences in the 
Perceived Suitability of Men and Women for Leadership Positions in Succeeding and Failing 
Organisations” [2008] 19(5) Leadership Quarterly 530.  
5 Jo Tweedy, “Leopard Print Kitten Heels, Hologram Wellies and Thigh-High Boots to Meet the 
Queen: Inside Theresa May’s Fabulous Collection of Flamboyant Shoes” Mail Online: “Fe-Mail” (4 
March 2015); Gavin Stamp, “Who is Theresa May: A Profile of UK’s New Prime Minister” BBC News 
(25 July 2016); Louise Ridley, “Theresa May Quizzed About Shoes on Good Morning Britain, Points 
Out People “Don’t Focus on Boris Johnson’s” Huffington Post UK (4 October 2016); John Allen, 
“What Do Theresa May’s Shoes Have to Do With Her Job?” Huffington Post (14 July 2016); Alice 
Cuffe, “Theresa May’s Shoes are Almost as Important to her Power as her Politics” International 
Business Times (12 July 2016); Kevin Schofield, “Theresa May Urged to Ditch Her Kitten Heels to 
Support Women at Work” Politics Home (14 September 2016).  
6 Nadia Khomani, “Receptionist Sent Home from PwC for Not Wearing High Heels” The Guardian 
(11 May 2016).  
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      The media attention,7 online petition8 and subsequent Parliamentary inquiry9 
brought this issue to the forefront of numerous other legal debates – defining 
discrimination/equality, individuality in law, perceptions of femininity, formal and 
substantive equality, and the masculine bias of law creation/enforcement. With a 
background interest in Gender/Employment Law, this political story caught my 
attention, and I decided to locate the legality of “reasonable and conventional” 
standards of dress,10 before analysing its compatibility with wider societal views.  
      In this objective, I will be one of the first to pursue academic, extended 
research on gender discrimination in twenty-first-century dress codes.   
      This Paper attempts to raise awareness of an issue that may only offend a 
number of feminist and queer theorists and fall on deaf ears in our particular 
social, economic and political climate, still out of reach of the patriarchal system. 
Reflecting on these aims, the increased political interest in the issue has also led to 
conservative backlash11 forcing me to re-consider my initial aims and further 
justify the worth of the research. Tabloid-style rhetoric could not disguise some 
valid opposing arguments – freedom of contract, the dangers of paternalistic 
intervention in capitalist societies, that dress ranks low in a hierarchy of political 
                                                        
7 Brooke Masters, “The High Heels Dress Code is Stamped On” Financial Times: Women in Business (12 
May 2016); Katie Hopkins, “This Time the Feminazis Need to Be Brought to Heel, Bosses Should 
Be Able to Tell Staff to Wear Whatever Shoe Fits the Job” Daily Mail (12 May 2016); Rachel 
Middleton, “Nicola Thorp: Outsourcing Firm Portico Scraps High Heels Policy for Female Workers 
After Public Backlash” International Business Times (12 May 2016); Radhika Sanghani, “Nicola Thorp 
High Heels Row: “It’s Sexist to Insist That Women Wear Make-Up to Work” The Telegraph (13 May 
2016); Gaenor Bagley, “Stepping Up – What a Pair of Heels Has Taught Us” (PwC People Agenda Blog, 
13 May 2016) <http://pwc.blogs.com/the_people_agenda/2016/05/ 
stepping-up-what-a-pair-of-heels-has-taught-us.html> accessed 27 December 2016; “Men from the 
Stylist Wear Heels for a Day In Response to High Heels at Work Debate” (We Are the City, 19 May 
2016) <http://www.wearethecity.com/men-stylist-wear-heels-day-response-high-heels-work-
debate/> accessed 29 December 2016; “#highheelsinquiry” (Twitter) 
<https://twitter.com/hashtag/highheelsinquiry?src=hash> accessed 27 December 2016;  
@MissNicolaSian “#myheelsmychoice” (Twitter) <https://twitter.com/hashtag/ 
myheelsmychoice?src=hash> accessed 27 December 2016; 
<http://www.whoareyouwearing.co.uk/>  accessed 27 December 2016.  
8 UK Government and Parliament, Petitions, “Make It Illegal For a Company to Require Women to 
Wear High Heels at Work” (November 2016) <https://petition.parliament.uk/petitions/129823> 
accessed 02 December 2016. 
9 “High Heels Row: Inquiry Launched by MPs Following Petition” BBC (9 June 2016); “High Heels 
Row: Petition Gets 100,000 Signatures” BBC (12 May 2016); UK Government and Parliament, 
Petitions, “Make It Illegal For a Company to Require Women to Wear High Heels at Work” 
(November 2016) <https://petition.parliament.uk/petitions/129823>  accessed 02 December 2016; 
Petitions Committee, “High Heels and Workplace Dress Code Inquiry” 
<https://www.parliament.uk/business/committees/committees-a-z/commons-select/petitions-
committee/inquiries/parliament-2015/high-heels-workplace-dress-codes-inquiry-16-17/> accessed 
28 December 2016.  
10 Department for Work and Pensions v Thompson [2004] IRLR 348 [20]; Smith v Safeway Plc [1996] IRLR 
4656 CA [6]; Kara v United Kingdom (1999) 27 EHRR CD272 [1].  
11 Katie Hopkins, “This Time the Feminazis Need to be Brought to Heel; Bosses Should Be Able to 
Tell Staff to Wear Whatever Shoe Fits The Job” Daily Mail (12 May 2016). 
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problems facing a “Brexiting” Britain. This has prompted much of the “macro” 
outlook adopted throughout – the law must do more to address discrimination in 
dress because of its symbolic and thematic relevance. 
      Contrastingly, extensive subsequent publication on dress codes has overcome 
my initial concerns of irrelevance. After months drawing together often antiquated 
and unreported jurisprudence to apply to Chapter Two “PwC v Thorp”, in 
December the Advisory, Conciliation and Arbitration Service (ACAS) website was 
updated to summarise it in one sentence - high heels would “probably be direct 
discrimination” in courts. 12  Nonetheless, I hope that this succinct reform 
consideration can prove useful in contextualising the media debates with the 
academic legal position.  
      During preparation, the conscious decision to focus on women’s 
discrimination was made; acknowledging that racial, disability and age 
discrimination, their intersectionalities and the marginalisation of the transgender 
and non-binary individual, probe linked and relevant questions but fall beyond the 
scope of the thesis set out here. It is hoped that others will ask whether legal 
reform is needed to overcome these problems.   
 

C. Methodology 
 
      This essay combines a black-letter analysis of English and Welsh law,13 with 
socio-legal understandings and feminist theory to form a relevant, modern analysis 
rooted heavily in 2016 context.  
      However, the frequented legal position forms only the “undergarments” of 
the suggested importance of this Paper – aiming to directly apply the fast-moving 
discourse surrounding the High Heels Petition to the abstract law, and suggesting 
reform.  In order to give due credit to the main influential sources surrounding 
the petition, non-traditional sources have been necessary; Thorp’s own website,14 
the Twitter hashtag #highheelsinquiry, 15  evidential podcasts, 16  commentary 
feeds,17 online voting through the Parliamentary petition18 and the wealth of 
                                                        
12 “Dress Code” (ACAS Publication) <http://www.acas.org.uk/index.aspx?articleid=4953> accessed 
29 December 2016.  
13  References to European and American regimes are used to locate our Western approach to 
conventionality and discrimination, but this will not be a comparative dissertation.   
14 <http://whoareyouwearing.co.uk> accessed 29 December 2016.  
15 “#highheelsinquiry” (Twitter) <https://twitter.com/hashtag/highheelsinquiry?src=hash> accessed 
27 December 2016.  
16  Petitions Committee, “High Heels and Workplace Dress Code Inquiry” 
<https://www.parliament.uk/business/committees/committees-a-z/commons-select/petitions-
committee/inquiries/parliament-2015/high-heels-workplace-dress-code-inquiry-16-17/> accessed 
28 December 2016.  
17 UK Government and Parliament, Petitions, “Make It Illegal for a Company to Require Women to 
Wear High Heels at Work” (November 2016) <https://petition.parliament.uk/petitions/129823> 
accessed 02 December 2016.  
18 ibid.  
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critical engagement through news reports and blogs from employment lawyers in 
practice. These have included material from high profile individuals that fall 
outside the constraints of (e.g. quarterly) publication, allowing a visible, current 
debate. They also extend to inflammatory materials and informal responses19 
which engage with the depth of feeling for the opposing view and lack of 
homogeny of public perceptions on equality. Whilst used cautiously, 
acknowledging the reliability pitfalls, and often favouring traditional literature 
review approaches in the main body, the autonomy to engage with non-legal 
sources for largely the first time in academic work has allowed me a greater depth 
of understanding of why the law is as it is.   

 
D. Law 

 
      The Equality Act (EA)20 protects against four types of discrimination; direct,21 
indirect,22 harassment,23 and victimisation.24 The nature of binary gendered dress 
codes is often alarmingly simple, “men wear X, women wear Y” and Chapter Two 
will explain why ACAS says that Thorp’s case would likely be direct 
discrimination,25 therefore forming the main body of legal analysis.  
      The peculiar situation is that many unsuccessful direct discrimination cases are 
squeezed into indirect discrimination;26 which provides for gender-neutral rules 
with the effect of differential treatment through a “policy, criterion or practice” 
(PCP).27 Albeit incorrect, use of indirect discrimination is more favourable to 
employers, as it rebuts prima facie illegality by allowing justification – business 
conventionality and perhaps even brand image akin to aesthetic labour (Chapter 
Three) become engaged. A genuine indirect gender claim could be the PCP28 of a 
blanket prohibition of earrings, which adversely impact women as they tend to 
have pierced ears more often.29 Ultimately, however the majority of dress codes 
bypass this discussion as they have nothing to hide – the law allows gendered 
distinctions, so common practice is to have two dress codes. They are not caught 
out because they fall short of the “bolted on” tests for favourability of treatment,30 
                                                        
19 Katie Hopkins, “This Time the Feminazis Need to be Brought to Heel; Bosses Should Be Able to 
Tell Staff to Wear Whatever Shoe Fits The Job” Daily Mail (12 May 2016).  
20 Equality Act 2010 
21 ibid s.13. 
22 ibid s.19. 
23 ibid s.26. 
24 ibid s.27. 
25 “Dress Code” (ACAS Publication) <http://www.acas.org.uk/index.aspx?articleid=4953> accessed 
29 December 2016. 
26 Inter alia Kara v United Kingdom (1999) 27 EHRR CD272 [5].  
27 Equality Act 2010 s.19(1). 
28 ibid. 
29 ACAS, Dress Codes and Appearance Norms at Work: Body Supplements, Body Modifications and Aesthetic 
Labour (Research Paper 07/16, August 2016).  
30 John Wadham, Blackstone’s Guide to the Equality Act 2010 (2nd edn, OUP 2012) 55.  
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that legal direct discrimination has developed to protect current practice. The 
utility of indirect discrimination lies beyond the scope of this paper in the religious 
parallel - in not allowing head coverings31 or jewellery,32 which adversely affect 
demonstration of faith (skewed towards women), perhaps reflecting unaddressed 
cultural insensitivities in the UK, or worse, using the shield of derogable 
obligations to discriminate.  
      Victimisation and harassment also have some limited utility,33 such as where 
skimpy clothing encourages unwanted attention,34 and are prevalent for their value 
in pre- and post- employment claims. However, the frequency of all four being 
claimed simultaneously stands out when reiewing the literature. This applies 
despite direct discrimination often being obvious in gender dress code cases. It is 
posited here that running multiple discrimination claims reflects the lack of 
certainty or confidence in success in these cases.  
      The media attention has raised the profile of dress in the last six months. 
However, 2010 legislation35 is unlikely to be wholly inaccurate or unsafe to the 
2016/7 political context. This thesis suggesting democratic reform must then be 
weighed against the view that the legislation at present reflects extensive domestic 
review 36  and conclusions regarding what non-discrimination looks like 
constitutionally. Similarly, as we consider the faults in the jurisprudence in the next 
Part, it must be acknowledged that without explicit legislative comment on dress 
discrimination, it remains “good law” and the mechanism for the judiciary to apply 
should cases reach litigation. Chapter Two’s critique of the law in Thorp’s case 
therefore must be read consciously alongside the perceived relevance and success 
of much of the law – I do not believe there is value in upholding discrimination, 
but the opposing view may represent the oft-criticised masculine lens of law which 
struggles with the nuances of the women’s advancement position put forward 
here. Significantly, shortly after the passage of the 2010 Act,37 Blackstone’s guide38 
highlights that it was seen as “political correctness gone too far”, summarised – 
“white men need not apply”.39  Law’s ambivalence can therefore demonstrate that, 
for many, the legal position is still suitable or even overly generous. 

                                                        
31 Azmi v Kirklees Metropolitan Council [2007] IRLR 343; Bushra Noah v Sarah Desrosiers t/a Wedge [2008] 
ET/2201867/2007; R (Begum) v Head Teacher and Governors of Denbigh High School [2006] UKHL 15.  
32 Eweida v British Airways [2010] EWCA Civ 80.  
33 Lemes v Spring and Greene (2009) ET 2201943/08 [21].  
34 Marentette v Michigan Host Inc (1980) 506 F Supp 909 [32].  
35 Equality Act 2010. 
36 Government Equalities Office, Framework for a Fairer Future – the Equality Bill (Command Paper Cm 
7431, June 2008). 
37 Equality Act 2010. 
38 John Wadham, Blackstone’s Guide to the Equality Act 2010 (2nd edn, OUP 2012) x.  
39 ibid.  
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E. Context 
 
      It is sustained here that the physical, psychological and economic pitfalls of 
discriminatory dress alone are worthy of analysing why the law sustains them. 
However, this Paper also attempts to locate the question of dress codes amongst 
some wider contextual debates and to contribute to their literature – concepts of 
identity, genuine legal redress and equality. Some of these discourses, not least 
Identities (Chapter Four) are so significant in considering legal discrimination that 
they are advanced to actively bar effective legal reform alone.  
      The Advisory, Conciliation and Arbitration Service (ACAS) have produced 
key Employment Law guidance which highlights many reasons why dress codes 
may be implemented; branding, professionalisation, health and safety, 
organisational identity.40 In many public facing roles, differentiation through dress 
serves a useful function; from different seniority roles of nurses, doctors and 
surgeons within hospitals, 41  to that of differentiating police and emergency 
services from ordinary civilians for ease of recognition.42 Why gender must be the 
next signifier is unknown.  
      Fashion is rooted in social context,43 and despite verging on anachronistic, it 
would be impossible to argue that those making and enforcing the law do not 
partake in an older, patriarchal system where the “choice” of dressing in line with 
a particular, public display of gender identity may indeed have been the norm (see 
“2.4 Judicial Cloaks”). However, whilst conformity is important in businesses, we 
could also see that dress discrimination is symptomatic of something much wider 
– the treatment of women in the workplace. The discourse must be read alongside 
gendered inequalities in work, dress representing a visible form of the 
commonplace objectification of women.  

 
II.    CRITIQUE OF LAW 

 
A “PwC v THORP [2017]”? 

A. Summary 
  

      This chapter will use the case study of Thorp’s high heels petition to identify the current law 
(if the case were hypothetically to come before the courts in 2017, what would happen?) before 
using its pitfalls to expand upon the pro-reform thesis.

                                                        
40 ACAS, Dress Codes and Appearance Norms at Work: Body Supplements, Body Modifications and Aesthetic 
Labour (Research Paper 07/16, August 2016) 7.  
41 Katherine Bartlett, “Only Girls Wear Barettes: Dress and Appearance Standards, Community 
Norms, and Workplace Equality” [1994] 92, 8 Michigan Law Review 2541, 2557.  
42 ibid.  
43 Diana Crane, Fashion and its Social Agendas: Class, Gender and Identity in Clothing (University of Chicago 
Press 2000) 2.  
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B. “Because of” Gender 
 
      Five decades of significant legislative intervention44 have not progressed the 
discussion needed in respect of Ms. Thorp’s treatment beyond one of direct 
discrimination. Discrimination “because of” gender 45 . The layman’s 
discrimination (prima facie differential treatment)46, is engaged – women must wear 
high heels with no requirement for men.  
      However, this would likely be another frequented example of “demeaning”47 
discriminatory women’s uniforms that are not treated judicially as less favourable 
to an “actual or hypothetical” 48  man, 49  and therefore fall short of the legal 
threshold.  Comparability under s.13(1) Equality Act 201050 can be criticised as 
overlooking individual justice for business desires such as “smartness” and 
“conventionality” – lots of women wear heels for these two reasons with no 
complaint, and men also conform to strict (un)written dress codes, so it is not less 
favourable. If women’s polyester uniforms while men wore suits51 or women-only 
“little hats”52  did not lead to a legal remedy, why should high heels, which many 
see as conveying authority or power in Thorp’s role as a receptionist? The law is 
underpinned by the glamorised role of women, seeing it justified that they have to 
work harder and perhaps suffer harm for society’s conventions on smartness.  
 

C. De Minimis? 
 

      Furthermore, “women must wear nail varnish” rules returned the verdict of de 
minimis53 – the requirement that women alone paint their bodies to display a 
version of their gender identity being so insignificant as to destroy the likelihood 
of a claim even though the elements of a direct discrimination claim were met.54 
This suggests that even if Thorp’s high heels could be found to be more onerous 
than the men’s dress code and satisfied the test, it could be struck out by 

                                                        
44 Sex Discrimination Act 1975; Human Rights Act 1998 (incorporating) European Convention of 
Human Rights; Equality Act 2010.  
45 Equality Act 2010 S.13(1). 
46  Joseph Marshall, “Human Rights, Identity and the Legal Regulation of Dress” [2016] 25 
Nottingham LJ 73, 74.  
47 Burrett v West Birmingham Health Authority [1994] IRLR 7, 11.  
48 Stevenson v Avon Cosmetics [2014] WL 8663532 [2.4.6]. 
49 Equality Act 2010 S.13(1). 
50 Equality Act 2010 s.13(1). 
51 Cootes v John Lewis Plc [2001] All ER 395, 397.  
52 ACAS, Dress Cods and Appearance Norms at Work: Body Supplements, Body Modifications and Aesthetic 
Labour (Research Paper 07/16, August 2016) 32.  
53 Murphy and Davidson v Stakis Leisure Ltd ET Case No. S/0534/89.  
54 Deborah Zalesne, “Lessons from Equal Opportunity Harasser Doctrine: Challenging Sex-Specific 
Appearance and Dress Codes” [2007] 14(1) Duke Journal of Gender Law and Policy 535, 536.  
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unsympathetic “judicial laissez-faire”. 55  Highly offensive to the proposed 
significance of dress discrimination, obiter judicial statements to “restrict a culture 
of hypersensitivity”56 reflect a potential prevailing view explaining inaction and 
ambivalence from the Bench. Highlighted as out of touch with the progress of 
other sex discrimination claims,57  dress law interpreted on “conventional sex 
differences” 58  is seen to rebut the underlying rationale of the legislation to 
challenge discriminatory assumptions.59 Alarmingly, this has led to commonplace 
attempts to strengthen cases through supplementary considerations encompassing 
some of the worst discriminatory elements; psychiatric damage, 60  gender 
dysphoria61 or that the dress codes perpetuate stereotyped views of women as 
inferior or as sexual objects.62 The legal approach, therefore, remains one of a large 
margin of appreciation to employers, 63  with “accessories” to law needed for 
substantive legal benefit.  
 

D. Judicial Cloaks 
 
      It could be argued that the judiciary, sitting themselves in archaic wigs and 
gowns,64 remain immune to these problems. The unwritten rules of conventional 
smartness likely restrict their lives. Judges often represent masculine viewpoints, 
if not being all male. They see their wives applying make-up, or apply it themselves, 
so struggle to empathise with those bringing claims.65 Female judges put on their 
high heels to gain status in the courtroom.66 The privileging of the “ornamental”67 
woman through appearance codes is seen as sensible, competitive and not illegal. 
Dress codes instigating specific and different rules for women and men are 

                                                        
55  Jennifer Levi, “Misapplying Equality Theories: Dress Codes at Work” [2008] 19 Yale LJ & 
Feminism 353, 358.  
56 Richmond Pharmacology v Dhaliwal [2011] IRLR 336 [48].  
57  Jennifer Levi, “Misapplying Equality Theories: Dress Codes at Work” [2008] 19 Yale LJ & 
Feminism 353, 356.   
58 Fuller v Mastercare Service and Distribution [2001] All ER 189 [8].  
59 Rewcastle v Safeway, in Smith v Safeway plc [1996] IRLR 4656 CA [7].  
60 Lemes v Spring and Greene Ltd (2009) ET 2201943/08 [36]. 
61 Kara v London Borough of Hackney [1996] UKEAT 325_95_2802.  
62 Deborah Zalesne, “Lessons from Equal Opportunity Harasser Doctrine: Challenging Sex-Specific 
Appearance and Dress Codes” [2007] 14(1) Duke Journal of Gender Law and Policy 535, 538; 
Jennifer Levi, “Misapplying Equality Theories: Dress Codes at Work” [2008] 19 Yale LJ & Feminism 
353, 357.  
63 Schmidt v Austicks Bookshops Ltd [1978] ICR 85 [12].  
64 Ruthan Robson, Dressing Constitutionally: Hierarchy, Sexuality and Democracy from Our Hair to Our Shoes 
(Cambridge University Press 2013) 48.  
65 Jennifer Levi, “Some Modest Proposals for Challenging Established Dress Codes Jurisprudence” 
[2007] 14 Duke Journal of Gender Law and Policy 257, 263.  
66 ACAS, Dress Codes: Appearance Norms at Work: Body Supplements, Modifications and Aesthetic Labour 
(Research Paper, 07/16, August 2016) 38.  
67 Diana Crane, Fashion and its Social Agendas: Class, Gender and Identity in Clothing (1st edn, University of 
Chicago Press 2000) 16.  
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commonplace,68 “conformity” with societal gender norms encouraged,69 and the 
professional projection of companies successfully used to justify70 an apparently 
non-derogable obligation.71 It is apparent that in this area the views that high heels 
should be a “choice not requirement”72 and an obligation to wear them “reeks of 
sexism”73 remain unique to the abstract commentators lobbying the movement of 
a law that is static. Conclusively, until this position is debated, the law would 
respect the innocence of agency Portico and PricewaterhouseCoopers in looking 
to “common practice” within the industry, and “professional appearances” 
without analysing whether this could be achieved in a less onerous way.74  

 
E. Safety 

 
      Hans Christian Anderson’s Red Shoes75 depicts a young woman controlled 
(patriarchal?) by a pair of red shoes (attention-seeking?), leading to her punishment 
through removal of her feet. This gruesome tale highlights the symbolic harm 
inherent in footwear. This Paper has already acknowledged that wearing high heels 
makes many women feel uncomfortable, objectified, prostituted.76 However, the 
College of Podiatry consulted during the present inquiry,77 stated genuine health 
concerns arise when considering heels. Findings that permanent back, posture, 
ankle and foot problems 78 are exacerbated by constant pain for around 7/8 
ordinary working hours 79  are shocking, but show that the aesthetic reason 
compelling high heels on dress codes is not taken lightly, and is ingrained and 
normalised amongst many fashion choices that impede health. Opponents arguing 
the fragility of the symbolic argument would surely struggle to argue with the 
medical harm caused by gendered dress. Furthermore, in a “compensation 
culture”, we would question why high heels on shiny marble floors are not 

                                                        
68 Schmidt v Austicks Bookshop Ltd [1978] IRLR 360 [1].  
69 Smith v Safeway Plc [1996] IRLR 4656 CA [14]. 
70 Kara v United Kingdom (1999) 27 EHRR CD272 [2].  
71 Department for Work and Pensions v Thompson [2004] IRLR 324 [14].   
72 Claire Bates & Justin Parkinson, “Is It Legal to Force Women to Wear High Heels to Work” BBC 
(11 May, 2016) 1.  
73 ibid [2].  
74 Department for Work and Pensions v Thompson [2004] IRLR 348 [4].   
75 Hans Christian Anderson, Red Shoes (Neugebauer Press, 1983).  
76 Lemes v Spring and Greene Ltd (2009) ET 2201943/08 [38].  
77  Petitions Committee, “High Heels and Workplace Dress Code Inquiry” 
<https://www.parliament.uk/business/committees/committees-a-z/commons-select-petitions-
committee/inquiries/parliament-2015/high-heels-workplace-dress-codes-inquiry-16-17/> accessed 
28 December 2016.  
78 ibid [3]. 
79 Clare Bates & Justin Parkinson, “Is It Legal to Force Women to Wear High Heels?” BBC News 
Magazine (11 May 2016) 4.  
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prohibited rather than mandated to avoid employer liability, following trends 
elsewhere.  

F. Formal Equality 
 
      English and Welsh law only considers “formal equality”, leaving substantively 
discriminatory practices outside its scope,80 often being required to legislate by 
higher European-level scrutiny rather than responding to their own wishes or 
democratic demand. In asking more from the law, we must be cautious that an 
extensive legal mechanism is not implemented to quieten interest from the 
political masses. Administrative unworkability of the discrimination laws in place 
also leads the question of whether the premise and aims of the law are flawed at 
the outset – why is discrimination in difference not good enough for legal 
protection? Anderson’s view reflects where the law should go to provide effective, 
individual, substantive remedies to those who challenge their dress, which does 
not allow “loopholes” erring on the side of employer protection; “the harm is not 
just in the fact that some dress codes harm women (or some women). Rather, the 
harm is that all gender-based dress codes suggest that sex is a relevant distinction 
in a workplace context”.81  
 

G. Wobbling in Heels: The Stability of the Law? 
 

      The UK Equality Act’s82 definitions and application in case law raise little 
contention in their fulfilment of European Convention rights83 or EU directives.84 
Little noise is made for gender rights protection on the impending “Brexit” 
decision,85 and silence on this specific issue, suggesting that UK protection for 
gender discrimination is for many, adequate. Active support of the legal 
framework is commonplace; Wadham noting the 2010 Act86 as a “vital partner to 
the Human Rights Act87 in providing the twin columns of a modern and civilised 
constitutional settlement”.88  Whilst criticisms have been advanced, European 
arbiters’ intervention would not provide substantive equality through appeals – 
consistency and validity proved in cases that have followed that route and Member 
State discretion respected in this area. Instead, we can see that the law may indeed 
have operated at its current threshold for a long while, with international approval, 
                                                        
80 Rutherford v Secretary of State for Trade and Industry [2006] UKHL 19, 71.  
81 Jennifer Levi, “Some Modest Proposals for Challenging Established Dress Codes Jurisprudence” 
[2007] 14 Duke Journal of Gender Law and Policy 243, 256.  
82 Equality Act 2010. 
83 European Convention on Human Rights 1950; Human Rights Act 1998. 
84 European Communities Act 1972. 
85  Centre for Advancement of Women in Politics “Roundtable: gender and Brexit” < 
http://ukandeu.ac.uk/event/roundtable-gender-and-the-brexit-debate/> accessed 23 October 2016.  
86 Equality Act 2010.  
87 Human Rights Act 1998.  
88 John Wadham, Blackstone’s Guide to the Equality Act 2010 (2nd edn, OUP 2012) at ix.  
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had Thorp’s petition not raised the profile of a particularly dangerous example of 
the gendered codes that are entirely common in most workplaces.  
 

H. Conclusion 
 
      This section has identified the operation of high-threshold law such that legal 
representatives pursue numerous additional strands of claim – Thorp’s case would 
undoubtedly run all four types of discrimination, as well as health and safety 
concerns to strengthen the case. In a culture without legal aid, this creativity 
necessary for successful application of the law is unsuitable. The masculine-lensed 
ambivalence of the judiciary in implementing law prohibits true efficiency through 
legal reform alone, and that notions of gender normality in society need to be 
outlined in some form for any intended consequence to trickle down to 
individualised justice in employment tribunals. The next section will probe further 
why this is the law, focusing on capitalist “freedom of contract” views in that “sex 
sells”. 
 

III.    BARRIERS TO LEGAL REFORM 
 

A. Sexualities – The “Occupational Qualification” of Sexism: Lessons from the USA?  
 

1. Summary 
 
      This chapter will argue that, within “sex” discrimination, the central consideration premising 
differential treatment is the objectification of women for the purposes of sex. It will build on the 
idea of the “privileging of the ornamental”89 across Western societies, most notably comparing the 
domestic situation with the explicit American legislation through Title VII90 to draw attention 
to the prevalence of sexualisation in the dress code discourse; though arguing that the US 

                                                        
89 Diana Crane, Fashion and its Social Agendas: Class, Gender and Social Identity in Clothing (University of 
Chicago Press, Chicago 2000) 16.  
90 Civil Rights Act 1964 Title VII. 
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exemption for discrimination when “selling sex”91 jars with a satisfactory resolution of the 
autonomy/equality discourse.92  
 
2. Hyper-Sexed  
 
      When seeking a comparator for Chapter Two’s compulsory high heels for 
organisational professionalism, 93  we draw an uneasy parallel with the same 
requirement alongside “tight-fitting, sexy, uncomfortable costumes” 94  in the 
casinos of McGinley’s “Babes and Beefcakes”. 95  She uses this case study 
effectively to highlight the US practice of defending the statutory Title VII96 
prohibition against sex discrimination by allowing employers to hire women for 
sex appeal, if the “central mission” of the business is to sell sex97 - a “bona fide 
occupational qualification” (BFOQ).98 Perhaps counterintuitively, this means that 

                                                        
91 Alison Assiter & Avedon Carol (eds.), Bad Girls and Dirty Pictures: The Challenge to Reclaim Feminism 
(Pluto Press 1999); Helga Dittmar, Consumer Culture, Identity and Wellbeing: The Search for the “Good Life” 
and the “Body Perfect” (Psychology Press 2008); Jeff Hearn, The Sexuality of Organisation (Sage Publications 
1989); Jo Paoletti, Sex and Unisex: Fashion, Feminism and the Sexual Revolution (Indiana University Press 
2015) ch.5 “Litigating the Revolution”; Vicki Arnstein, “Sexist Dress Codes are Dehumanising and 
Humiliating, Committee Hears” People Management Magazine (June 30, 2016); Ann McGinley, 
“Babes and Beefcakes: Exclusive Hiring Arrangements and Sexy Dress Codes” [2007] 14 Duke 
Journal of Gender Law and Policy 257; Patrick Shin, “Vive la Difference: A Critical Analysis of the 
Justifications of Sex-Dependent Workplace Restrictions on Dress and Grooming” [2007] 14, 1 Duke 
Journal of Gender Law and Policy 491.  
92 Katherine Bartlett, “Only Girls Wear Barettes: Dress and Appearance Standards, Community 
Norms and Workplace Equality” [1994] 92, 8 Michigan Law Review 2541, 2552; Deborah Zalesne, 
“Lessons from Equal Opportunity Harasser Doctrine: Challenging Sex-Specific Appearance and 
Dress Codes” [2007] 14, 1 Duke Journal of Gender Law and Policy 535, 538.  
93 “High Heels and Flip-flops: Work Dress Code Victims” BBC News (11 May 2016); Clare Bates & 
Justin Parkinson, “Is It Legal to Force Women to Wear High Heels to Work” BBC News Magazine 
(11 May 2016); Chris Johnston, “Woman’s High Heel Petition Received Over 100,000 Signatures” 
The Guardian (12 May 2016); Nadia Khomami, “Receptionist Sent Home from PwC for Not Wearing 
High Heels” The Guardian (11 May 2016); Brooke Masters, “The High Heel Dress Code is Stamped 
On” The Financial Times (12 May 2016); Paul McLean, “PwC High Heel Row Puts Spotlight on City 
Dress Code Requirements” The Financial Times (12 May 2016); Harriet Minter, “Enforcing High 
Heels in the Office in the Height of Workplace Sexism” The Guardian (12 May 2016); UK 
Government and Parliament, Petitions, “Make It Illegal For a Company to Require Women to Wear 
High Heels at Work” (November 2016) <https://petition.parliament.uk/petitions/129823> 
accessed 02 December 2016.  
94 Ann McGinley, “Babes and Beefcakes: Exclusive Hiring Arrangements and Sexy Dress Codes” 
[2007] 14 Duke Journal of Gender Law and Policy 257, 258.  
95 Ann McGinley, “Babes and Beefcakes: Exclusive Hiring Arrangements and Sexy Dress Codes” 
[2007] 14 Duke Journal of Gender Law and Policy 257.  
96 Civil Rights Act 1964 Title VII. 
97 Anat Rafaeli & Michael Pratt, “Tailored Meanings: On the Meaning and Impact of Organisational 
Dress” [1993] 18, 1 The Academy of Management Review 32, 35.  
98 Civil Rights Act 1964 Title VII s.703(e). 
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the highly-legislated, constitutional “protection”99 which we could be calling on 
for best practice UK reform advice, means exotic dancer clubs,100 and perhaps 
Hooters101 or the Playboy mansion,102 can rebut a sex discrimination claim by 
invoking that their business model necessitates women only, scantily clad. 
 
3. Autonomy? 

 
      If the link of sexuality in Thorp’s case103 was inexplicit, an additional element 
of the BFOQ test 104  springs from another, albeit relatively archived, 
PriceWaterhouse litigation105 - discrimination must adversely affect the claimant’s 
ability to her job. 106 The law’s utility is therefore demarcated by the idea of 
“willingness to serve”107  and the fact that many women feel empowered, in 
control, valued for their sexuality and autonomous by such dress codes that others 
would find discriminatory. The argument could be invoked that women have earnt 
the right to dress in a provocative manner and be proud of their sexuality,108 and 
if sex-based industry is a reality, the US law would be paternalistic to not respect 
the proven effectiveness for sex to drive up business if involved with willing 
participants. However, this goes to the heart of a feminist debate of allowing the 
right to choose to be sexually attractive vs. protecting equal treatment for men and 

                                                        
99 Civil Rights Act 1964 Title VII; Patrick Shin, “Vive la Difference: A Critical Analysis of the 
Justifications of Sex-Defendant Workplace Restrictions on Dress and Grooming” [2007] 14, 1 Duke 
Journal of Gender Law and Policy 491.  
100 Ann McGinley, “Babes and Beefcakes: Exclusive Hiring Arrangements and Sexy Dress Codes” 
[2007] 14 Duke Journal of Gender Law and Policy 257, 274.  
101 ibid. 
102  Erica Williamson, “Moving Past Hippies and Harassment: A Historical Approach to Sex, 
Appearance and the Workplace” (2006) 56(2) Duke Law Journal 681, 697.  
103 “High Heels and Flip-flops: Work Dress Code Victims” BBC News (11 May 2016); Clare Bates & 
Justin Parkinson, “Is It Legal to Force Women to Wear High Heels to Work” BBC News Magazine 
(11 May 2016); Chris Johnston, “Woman’s High Heel Petition Received Over 100,000 Signatures” 
The Guardian (12 May 2016); Nadia Khomami, “Receptionist Sent Home from PwC for Not Wearing 
High Heels” The Guardian (11 May 2016); Brooke Masters, “The High Heel Dress Code is Stamped 
On” The Financial Times (12 May 2016); Paul McLean, “PwC High Heel Row Puts Spotlight on City 
Dress Code Requirements” The Financial Times (12 May 2016); Harriet Minter, “Enforcing High 
Heels in the Office in the Height of Workplace Sexism” The Guardian (12 May 2016); UK 
Government and Parliament, Petitions, “Make It Illegal For a Company to Require Women to Wear 
High Heels at Work” (November 2016) <https://petition.parliament.uk/petitions/129823> 
accessed 02 December 2016.  
104 Civil Rights Act 1964 Title VII s.703(e). 
105 Price Waterhouse v Hopkins (1989) 490 US 228. 
106 ibid [248].   
107 Gary Watt, Dress, Law and Naked Truth: A Cultural Study of Fashion and Form (Bloomsbury 2013) 
184.  
108 William Keenan, Dressed to Impress: Looking the Part (Oxford 2001) 45.  
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women.109 Not only are there boundary-policing problems with the extension of 
this exception, this law highlights the centrality of sex to the debate – women in 
high heels have their own statutory provision in the USA.  

 
4. Virgin Atlantic 
 
      Busted’s 2003 punk-pop single “Air Hostess; I like the way you dress” 
highlights the relatively recent, normalised and public objectification of gendered 
airline staff often famed for their glamorous appearances. The dangers of 
justifying sex discrimination through Title VII110 have led to its narrow successful 
application by courts in the case study of airlines; Diaz 111  and Wilson 112 
highlighting BFOQ113 failure where “safe transportation of passengers” was the 
business purpose, with “the sex appeal portion of the job tangential to its 
duties”.114  
      However, Virgin Atlantic was mooted as one of the worst offending dress 
codes in a recent ACAS paper.115 Falling short of the US legal test for justification 
on aesthetic labour should not prevent us from engaging that the appearance of 
air hostesses is seen as relevant to their role, despite and perhaps above their 
performance. While we could see the “extremely feminine silhouette” 116  of 
professionally styled Vivienne Westwood uniforms117 as a genuine ode to power-
dressing118 and truth in Sir Richard Branson’s “If you dress in clothes that make 
you feel you look good… [you] do your job a lot better”.119 Comments like this 
mirror the direct gendered discrimination of Chapter Two as they are targeted at 
the “erotic capital”120 of women in exclusive hiring. When considering a 

                                                        
109 Katherine Bartlett, “Only Girls Wear Barettes: Dress and Appearance Standards, Community 
Norms and Workplace Equality” [1994] 92, 8 Michigan Law Review 2541, 2552; Deborah Zalesne, 
“Lessons from Equal Opportunity Harasser Doctrine: Challenging Sex-Specific Appearance and 
Dress Codes” [2007] 14, 1 Duke Journal of Gender Law and Policy 535, 538.  
110 Civil Rights Act 1964 Title VII.  
111 Diaz v Pan American World Airways (1972) 346 F Supp 1301.  
112 Wilson v South West Airlines (1981) 517 F Supp 292.  
113 Civil Rights Act 1964 Title VII s.703(e). 
114 Ann McGinley, “Babes and Beefcakes: Exclusive Hiring Arrangements and Sexy Dress Codes” 
[2007] 14 Duke Journal of Gender Law and Policy 257, 268.  
115 ACAS, Dress Codes and Appearance Norms at Work: Body Supplements, Body Modifications and Aesthetic 
Labour (Research Paper, 07/16, August 2016).  
116 ibid [18].  
117 ibid [18].  
118 Diana Crane, Fashion and its Social Agendas: Class, Gender and Identity in Clothing (University of Chicago 
Press 2000) 58; Vanessa Friedman, “The New Age in Power Dressing: Unbuttoned” The New York 
Times (27 July 2016).  
119 Helen Nicholson, “Virgin Atlantic’s Cabin Crew Complain New Uniform is Too Tight, the Shoes 
Give Them Blisters and the Collars Make Them Bleed” Daily Mail (14 September 2014).  
120 ACAS, Dress Codes and Appearance Norms at Work: Body Supplements, Body Modifications and Aesthetic 
Labour (Research Paper, 07/16, August 2016) 13.  
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historically glamorised profession,121 we must be cautious that “conventionality” 
and autonomy justifications do not rebut direct discrimination in the UK; they 
have elegant, professionally-designed uniforms (PCP122), so are treated “more” 
favourably than male comparators.  
 
5. “Naked” Abercrombie Models  
 
      Abercrombie provides an example of an all-American teenage/tweenaged 
brand where explicit sexuality would no doubt be age-inappropriate. Nonetheless, 
perpetuating a “cool”123 brand has seen much of the aforementioned law applied 
– their business aims aligned with strict application of appearance codes and the 
aestheticisation of labour. From prosthetic arms,124 to headscarves,125 a number 
of litigations126 have led Abercrombie to “overhaul” its distinctive exclusive hiring 
policy,127 where “models” were previously selected for interview when shopping 
in store rather than being able to apply and were weighed at interview, as well as 
“sexualised marketing” such as through featuring semi-nude models on gift cards 
and shopping bags.128 However, while official statements reassure customers of 
the hardly novel or forward-thinking approach that Abercrombie will not 
“discriminate based on body type or physical attractiveness”,129 the real motive 
behind the change can be summarised in plans “to cater for more shoppers”130 
and remedy the 39% fall in shares.131 Using the language of BFOQ defence in its 
public statements, it is clear that the “famously preppy, rumpled, hormonally 
charged aesthetic” 132  in its Look Policy is at the “very heart of its business 
model”.133 Whilst this section is explicitly rebutting “lessons” from US practice, 
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Abercrombie being a company caught for discriminating particularly frequently, 
we could perhaps see the example that once media coverage and the financial cost 
of litigation are imposed, companies will genuinely re-think their discriminatory 
dress attitudes. It could, therefore, be advanced that Abercrombie’s exposure 
evidences an effective “stick” for law enforcement and can rebut claims that, once 
the law is made practicable through reform, it will operate only in extreme 
situations by a judiciary with different priorities.  
 
6. Conclusion 
 
      As the law mobilises to address gendered discrimination, it must have open 
and frank discussions about exclusive hiring arrangements and the 
commoditisation of female sexuality leading to tolerance of discrimination. 
Directly skewed against the interests of equality for women, the US approach to 
Title VII134 is inappropriate in purpose - to allow equal access to job opportunities, 
not to abolish every sex dependent practice from the workplace in the abstract.135 
While acknowledging differential context, not least in the European influence on 
our equality laws, it is evident that our messy, judicially-created law should not 
draw influence from the American situation which considers employee protection 
last.  
      While this chapter has argued strongly that women are disproportionately 
treated as sex objects through their dress codes, the next will argue that the 
problem becomes exponentially more difficult when we consider that our 
perceptions of female sexuality may be incorrect ab initio, and that discriminatory 
practice may be enhanced when considering those who do not identify with the 
oppressive sexualised femininity that is laid down in these codes. The tale of a 
transgender employee suing for $35 million from Abercrombie’s flagship store136 
after being forced to ascribe to the already-criticised gendered dress as what 
“customers want to see”137 provides an ideal bridge between questioning how we 
Use Sex (Chapter Three) and the relevance of mixed Identities (Chapter Four) in 
our debate.  
 

B. Gender Identities – “Women are from Venus” and Disparate Femininities  
 
1. Summary 
 
      Chapter Two highlighted that the relevant legal framework for gendered dress codes is no 
more nuanced than one of direct discrimination – “women must wear high heels”. This chapter 
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will argue that direct discrimination premised on conventionality is even more problematic when 
we consider disparate notions of “what woman is”, representing neither a homogenous (universally 
accepted) or hegemonic138 (dominant) viewpoint. 
  
2. A Note on Non-Binary 
 
      We need not consider the Human Rights campaign urging that transgender 
employees be able to dress in accordance with their full-time gender 
presentation. 139  While women could be required to wear high heels, a 
“conventional standards” 140  approach means even now it would be almost 
impossible following Ryder Barratt v Alpha Training 141 for a man to claim less 
favourable treatment because he was not allowed to wear the same.142 Where the 
claimant does not intend to go through gender reassignment surgery to ascribe to 
the “other” dress code as in Kara, 143 there will be no domestic or European 
remedy.144 Judicial anachronism can be highlighted in that they seem to use sex 
and gender interchangeably in judgements,145 despite prevailing views that one is 
biological and one reflects gender identity (the legally relevant option mostly).146 
Conventionality is so ingrained amongst judges to effectively ignore their 
severance.  
      This Paper considers one facet of an artificially binary system, not the impact 
of dress for trans individuals, but this extreme end of a continuum where gender 
identity jars with required “conventional” dress can illuminate the struggles of 
individualistic element of femininity and how this is often mapped significantly 
away from what may be considered uncontentious in some dress codes.  

 
3. Conventionality 
 
      It has already been established that what is perceived as fair treatment is 
premised on conventionality; women wearing skirts;147 men wearing suits.148 Some 
dress codes use this explicit terminology “no unconventional hairstyles” without 
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further explanation, 149  expecting the socialisation of individuals in a binary, 
conservative society to be to the extent of understanding what a subjective 
employer will find conventional. ACAS research is consistent that many 
“unwritten” appearance codes expect employees to “learn the dress norms”.150 
This suggests that even for professionals aware not to implement gendered codes 
that may come under litigation scrutiny, conventionality in dress is seen as 
relevant. Whilst in 1996 it was recognised that discrimination would change as 
society changes,151 and this Paper advances this position of an outdated law twenty 
years later, dress codes are still sustained not in “physiological difference” but a 
“question of custom and fashion”.152 This superficial appearance focus, perhaps 
to the detriment of performance, would likely be ridiculed if it were not so 
commonplace; however, if the clients’ conservatism is relevant to them, it is 
perpetuated. Moreover, difficulties in situating conventionality have had a marked 
impact; “uncertainties about what is fair and legal are made more complex by 
shifting societal norms and values”.153 
 
4. Two Rules 
 
      Conventionality is rooted in gender difference; “men and women… obviously 
different… [have] two rules”. 154  Yet three feminist viewpoints challenge this 
artificiality; Butler’s view that gender is communicated through social 
performances via appearance, not the other way around, with no concrete, 
inherently feminine or masculine self;155 Davis’ view that hegemonic femininities 
are patriarchal, emphasising sexuality and appearance for control;156 and Hekman 
that feminism is no longer based on a universal concept of womanhood.157 This 
“new conventionality” is making an impact.  
      However, judicial reasoning represents the polar opposite. In 2009, a waitress’ 
refusal to wear an indecent, red short dress misunderstood as “vehement”,158 her 
views about modesty and decency “unusual in Britain in the 21st century”159 as 
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“not the victim of malice or unkindness, rather a single misjudgement”.160 One 
questions which feminist theorists, or even women, were consulted to get this 
homogenous view of conventional femininity and their attitudes towards modesty. 
With the unilateral modification of dress, without consultation, making the 
claimant “constitutionally unable” to work,161 we question why this does not form 
precedent as a good example of constructive dismissal;162 sexualised dress only 
justified anywhere if it is relevant to the performed role,163 unlike waitressing. The 
answer is that conventionality is perceived by the judiciary with no objective 
analysis, catching here a dress which most women regardless of their politicisation 
would class as inappropriate. This is not anomalous; Stevenson’s non-conformity 
misunderstood and justified - “the image of a stereotypical heterosexual female is 
a female wearing a dress, heels and make-up… The claimant normally wears 
trousers, flat shoes and no make-up. She dresses well, would normally wear a 
trouser-suit for work”164 and her above average performance ignored.165 Short of 
a “lesbians ignite” badge,166 reflecting a freedom of expression case167 but jarring 
with standard notions of appropriate dress, the claimants in these cases were still 
dressing conventionally in business dress, simply refusing elements of a dress code 
they found grossly offensive, and could not find legal remedy.  
 
5. Applied to Thorp 

 
      Thorp falls into this category – she would have looked smart, if not smarter, 
in flat shoes with a business suit, yet she was dismissed. In Thorp’s case, de minimis 
and conventionality arguments make it likely that her discrimination claim would 
have failed without the current debate and scrutiny of high heels. However, it has 
already been mentioned that the claim could be strengthened using supplementary 
legal tools. Regarding identity, Nicola herself in the Parliamentary inquiry offers 
that if she identified as “Nicholas”, her case may be stronger.168 Ultimately, this 
represents how while individual identities are overlooked in legal treatment, they 
are seen as significant in the rank of dress code violations. Whilst the 
marginalisation of trans individuals is frequent in law, it would probably be 
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prioritised over the inherent problems with conventional femininity, ranking last 
and accepted/justified in law. The value of the current petition and raising of 
awareness must, therefore, be recognised.  
 
6. Conclusion 
 
      This section has advanced that disparate identities make a law premised on 
“reasonableness and conventionality” difficult. It argues that the nuances of why 
female dress code conventionality sustained on patriarchal norms is absurd, nor 
the increasing range of individualistic notions of identity, is not understood or 
enforced by the current judiciary which must be addressed during the reform 
considerations in the next chapter.  
 

CONCLUSION 
 

“COVERING UP” 
 
      This research has identified gendered discrimination in dress codes through 
the lens of the current High Heels Inquiry. However, the expected conclusion of 
Equality Act reform has been tempered by societal barriers to reform, suggesting 
that removing the law as it currently operates without addressing why our 
constitutional protection of discrimination was so limited in the first place that it 
would lead to foundational flaws. In providing effective reform, consultation and 
democratic consideration of the issue is needed; for example, in analysing why we 
distinguish between gender.  
      Similarly, this research has maintained a narrow focus that privileges gendered 
discrimination in line with the Inquiry.169 In tackling dress discrimination, we must 
acknowledge that in granting intermittent equality protection for minority groups, 
we send a discriminatory message. Reform proposals should acknowledge beyond 
“high heels, skirts and make-up”, not least the societal ignorance of dress customs 
of religious groups that are not catered for in contemporary dress codes. 
Furthermore, the law’s approach could be too juvenile to deal with linked 
discourses surrounding how the Equality Act has focused its “protected 
characteristics”, 170 and whether discrimination falling outside of the scope of the 
current law such as against tattoos and piercings in the workplace,171 should be 
considered. 
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      There is no way of predicting the outcome of the current Inquiry – there are 
precedents for upholding the minimum level of formal equality to suit political 
desires, without necessarily engaging with the disparate views on the issue. 
Disquiet on other gendered issues has not led to complete reform as proposed, 
and indeed we may question whether the law wants to get involved, or change its 
inherent attitudes. Therefore, a conscious effort should be made to perhaps even 
re-route the likely legal solution concentrating on high heels, of limited protection 
against a backdrop “hypersensitivity”172 viewpoint, and locate the relevance of the 
debate with macro approaches. Law can provide an element of “stick” through 
effective legal enforcement of new rules and punishment and “carrot” through 
raising awareness to change attitudes, such as has been sustained already through 
media and social media attention.  
      This Paper has contributed the formal literature on the legal reform position 
– “law must do more”, proposing reform of discrimination generally, 
acknowledging pitfalls out of the law’s control and trying to use legislation and law 
enforcement procedures to ensure an effective, sustainable mechanism. The 
problems with dress discrimination are symptomatic of discrimination generally 
and narrow legislation or ill-addressing the outmoded views of tribunals and 
employers could lead to discrimination change rather than eradication. This 
research could, therefore, act as a springboard for further analysis opportunities 
into judicial training and appeal procedures, for example, which could contribute 
to an extensive consultation process.  
      However, in explaining why discrimination exists political contexts have been 
important – sex sells, and in a capitalist society, over-intervention may challenge 
business growth; regulation and legislation must be justifiably important to retract 
from a laissez-faire approach otherwise. Similarly, law’s utility in prompting change 
in this issue is restricted as the vehicle of historic perpetuation of binary genders 
and patriarchal control. The predominant approach is one of “separate but equal”, 
“different but not less favourable” rather than seeking true equality and the 
opinions of those affected. Law does not operate in a vacuum and in a post-Brexit 
turbulent climate, political insight to challenge this issue is unlikely. Whilst perhaps 
tempering the likelihood of wholescale reform, law-makers’ ignorance to the issue 
demonstrates the need for the accountability of media, the value in Parliamentary 
Petition and not least the importance of academic theorising in an area which 
could perhaps otherwise have escaped scrutiny.  
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INTRODUCTION 
 

t is an exciting time for the transport industry. Automotive technology has 
advanced dramatically over the last few years, and now the widespread use of 

autonomous vehicles appears to be just around the corner. Tesla are expected to 
release their first fully autonomous cars by 2018, while Ford have pledged to 
develop their own models within five years.1 One consultancy has even predicted 
that between 2040 and 2050 at least half of all traffic in the US will be autonomous 
as technology becomes more refined and more affordable.2  
      There are numerous benefits to be gained from the widespread availability of 
autonomous vehicles. Self-driving cars are expected to offer greater mobility to 
those who are unable to use conventional driving systems, and by regulating fuel 
use and planning journeys they are expected to be more economically and 
environmentally efficient.3 Other forms of autonomous vehicle such as lorries, 
drones and ships are expected to have significant benefits for business and 
commerce, while overall the removal of human error from the operation of these 
forms of transportation is expected to improve safety and reduce the possibility 
of accidents.4
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      Considering the imminence of these new technologies and the huge impact 
that they will have on the world, it is now more important than ever to examine 
how the law will respond to these new developments. Given the enormity of this 
topic it is impossible to consider the impact of multiple classes of vehicle across 
multiple areas of law in one short essay. Therefore, this article will explore the 
impact that driverless cars are likely to have on tort and insurance law. Overall it 
will be argued that within these sectors a significant overhaul of existing legal 
principles is not needed, and that the best course of action is a gradual evolution 
of the existing law. However, difficulties may arise from the rapid development of 
technology driven by a competitive market place. If regulation does not match the 
speed of innovation, the law may struggle to keep up. 

 
I.    IMPLICATIONS FOR TORT 

 
      The introduction of autonomous vehicles presents a number of important 
implications for liability law in the UK, most obviously in relation to negligence in 
driving. It has been estimated that worldwide there are 1.25 million traffic-related 
deaths each year, and that more than 90 percent of road accidents are caused by 
human error.5 While the adoption of autonomous vehicles should in theory make 
roads safer and accidents less frequent due to the removal of human error, it is 
widely accepted that “even a careful design of automated driving systems cannot 
fully eliminate the unreliability of software.” 6  As the primary cause of road 
accidents shifts from human error to technical defects, the law of liability will need 
to be reconsidered in order to cover new circumstances. 
      Under the current legal framework, the UK uses a ‘fault-based’ approach to 
negligence in cases involving road traffic collisions rather than the strict liability 
approach taken in other European jurisdictions.7 This means that rather than the 
‘holder’ of the vehicle being automatically liable regardless of whether or not they 
were in control of the vehicle at the time of the accident, the courts will look at 
the facts to determine whether the person in charge of the vehicle fell below the 
minimum standard of care and was therefore responsible for any harm caused.8 
      A fault-based approach to negligence presents a number of problems when 
applied to fully autonomous vehicles. Since the ‘driver’ is not in direct control of 
such a vehicle, it has been argued that it is “contradictory to assume negligence… 
if an accident occurred during such an automated phase.”9 For regulators, this 
contradiction raises the problem of who should be held responsible in such a 
situation. The importance of this question becomes even more apparent when we 
examine the underlying purpose of liability law; Lohmann observes that in the 
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UK, liability law serves the two main purposes of compensation and deterrence.10 
In other words the law provides protection to the injured party by ensuring 
compensation, and provides incentives to those responsible to take adequate 
measures to prevent the occurrence of damage in the first place.11 With this in 
mind, it is submitted that any reform of the current legal framework must not only 
take into account the impact of new transport technologies on road accidents, but 
also keep the foundational principles of liability law intact. 
      Taking these matters into account, it is likely that in the case of fully automatic 
vehicles liability will shift towards the manufacturer, resulting in a legal framework 
similar to existing laws on product liability.12 The reasoning behind this shift is 
that in an automated system, accidents will occur as a result of technological 
defects rather than human error. As Jeffcott and Inglis observe, “If the driver has 
passed control to the vehicle the manufacturer would be liable for any harm caused 
as the product is defective.”13 The vehicle manufacturer can be considered an 
adequate risk bearer since the shift in liability will incentivise manufacturers to 
make their vehicles as safe as possible while providing appropriate compensation 
to injured parties.14 The method by which this can be accomplished forms a part 
of the law on insurance, which is discussed next. 
 

II.    IMPLICATIONS FOR INSURANCE 
 
      A consideration of the impact of autonomous vehicles on tort law leads 
naturally to a discussion on how insurance law will be affected by advancements 
in transportation technology. As stated above, the biggest cause of road accidents 
is human error, and the widespread adoption of autonomous vehicles is expected 
to make roads safer and reduce the frequency of accidents. Correspondingly it is 
expected that the need for insurance should also fall.15 However, where accidents 
do occur it will be necessary to determine how liability is apportioned and how 
insurance will cover the costs of the parties involved. 
      Under the current framework, insurance liability will usually fall on the insured 
driver, a third party driver, or both.16 However, in an accident involving a self-
driving car a number of other parties are likely to become involved, such as the 
manufacturer of the vehicle as well as sub-contractors responsible for software 

                                                        
10 ibid, 338. 
11 ibid. 
12 ibid, 337. 
13 O Jeffcott and R Inglis, ‘Driverless cars: ethical and legal dilemmas’ JPIL 19, 24. 
14 M Lohman, ‘Liability Issues Concerning Self-Driving Vehicles’ (2016) 2 EJRR 335, 338. 
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programming or individual components of the autonomous system.17 In the early 
days the issue of how to apportion liability will be complicated, and will most likely 
be decided on a case-by-case basis.18 It is also likely that the courts will need to 
rely on expert advice in order to establish facts and get to grips with rapidly 
changing legal and technological issues. 19  Overall it is expected that, since 
accidents caused by fully autonomous cars will more likely be due to software 
errors rather than human error, motor insurance will be extended to cover product 
liability in a similar way to how liability under tort law will shift towards the 
manufacturer. However, compulsory motor insurance is likely to be retained, and 
so while insurers will continue to bear the brunt of accident costs they will in turn 
be able to make claims against manufacturers.20 Overall this framework would 
give certainty to affected individuals that their insurance will cover any damage, 
while also holding manufacturers to account for system failures.21 
 

III.    WILL THE LAW KEEP UP? 
 
      This article has discussed just a few examples of how driverless cars are likely 
to impact the world and how regulatory frameworks are likely to be adapted to 
suit these new technologies. The overall impact of autonomous vehicles is much 
broader than one short essay can cover. However, it seems that for the most part, 
what is required is a gradual development of existing legal principles rather than a 
dramatic overhaul, and this was the method proposed by the UK Government’s 
Pathways publication. 22  As Syed observes, we are likely to face a driverless 
evolution rather than a revolution; it is “mission difficult, not mission 
impossible”.23 However, it is important to take into account the effect of industry 
competition on regulatory standards. The first company to offer fully autonomous 
cars is likely to set the standard that other manufacturers must meet in order to 
stay competitive. This has led to concerns that if the speed of technological 
progress is greater than regulatory standards then there is a danger that the market 
will set the level of safety that consumers can expect. It is therefore vital that public 
debate and government scrutiny keep pace with advances in automotive 
technology; if they do not, then there is a danger that the law may not keep up.24
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CONCLUSION 
 
      In conclusion, despite the vast implications of autonomous vehicles and the 
speed at which technology is progressing, it is perfectly possible for the law to 
keep up and provide an effective regulatory framework. To do so however it is 
vital that governments take a proactive approach to this complex task, and ensure 
that regulatory views keep pace with industry developments. Autonomous 
vehicles present an exciting opportunity for consumers, businesses and legal 
professionals. For aspiring lawyers as well as those already in practice, this is an 
area which should not be overlooked. 
 




