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EDITORIAL 

It is my honour to introduce the 45th edn of the Exeter Law Review. The Exeter 
Law Review is a means of showcasing exemplar academic and student work across 
a range of legal topics. Indeed, the Review has extended its scope beyond the realms 
of student academic writing and has become a forum for both academic legal 
writing and student writing to intermingle, the quality of which speaks for itself.  

Within this edition is a plethora of legal topics, from cyber-space to adverse 
possession, there is indeed, something to pique everyone’s interest. This year, there 
were a staggering amount of submissions, but as exemplified only the most original 
and intriguing were chosen. To all those who submitted, we were beyond impressed 
with the quality of your work and I am certain that such outstanding work will 
continue to be submitted and published by the Review.  

The Review could not happen without the dedication and hard-work of it’s fantastic 
Board. In 2019, I was the sole remaining member of the 2018/19 Board but have 
been astounded by the sheer interest in students wishing to edit for the Exeter Law 
Review. The team which has been built this year are of some of the best legal and 
academic minds not just in Exeter, but beyond. I am so grateful for their 
commitment in bringing this fantastic Review to publication, without them, the 
Review would not be possible. Finally, to Matthew Channon, you have continued 
to support the Review with guidance and support from its inception, thank you for 
all that you do to support academic legal writing, your enthusiasm and commitment 
to helping train and develop the team has been outstanding.  

To our contributors, thank you for your wonderful pieces, we thoroughly enjoyed 
reading and editing every single one. Thank you for placing your trust in us, are aim 
is always to maintain the integrity and authenticity of your work, I hope we have 
done your work justice.  

Finally, I hope you enjoy reading this edition as much as we enjoyed compiling it 
for you. 

  Olivia Turley 
  Editor-in-Chief 
  June 2020 
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An Inquiry Into Whether Parliament’s ‘Virtual 

Abolition’ of the Doctrine of Adverse Possession in 

the Land Registration Act 2002 is a Defensible Reform 

Zachariah Pullar 

Abstract 

This dissertation has three primary projects, each directed towards an overarching goal—

the defence of the adverse possession doctrine in contemporary land law. First, it scrutinises 

and challenges the reasoning of the Law Commission in its two reports advocating reform 

of the doctrine in registered land. The economic efficiency rationale deployed in favour of 

the virtual abolition of the doctrine, in all but the boundary context, is argued to produce 

an imbalanced regime. Further, it is suggested that the reform contains a moral subtext that 

is essentialist and commits basic logical errors. Second, the dissertation proceeds to 

construct a new case for the adverse possession doctrine. It adopts Lockean property theory 

as a theoretical foundation on which to postulate the existence of landowner obligations, 

which is further developed into a negative obligation that landowners should steward their 

land. The central contention is that neglect of land, which a successful adverse possession 

claim betrays, constitutes a failure to steward. Third, focusing the momentum built up in 

the previous section, the dissertation advances a reform proposal that would bring adverse 

possession into a functional and structural parallel with the doctrine of proprietary estoppel. 

It advocates that a remedial discretion be introduced at the stage of an adverse possession 

claim’s adjudication, thus enabling judges better to achieve proportionate and distributively 

just outcomes. 

6

Exeter Law Review 45th edn



Introduction 

‘The law on adverse possession is often treated as a quaint, perhaps anachronistic, 

illustration of the maxim that “possession is nine-tenths of the law”’.1 This treatment might 

not, at first blush, seem inapt: the earliest reference to the phrase is attributed to a judgment 

delivered by Lord Mansfield in 1757,2 at a time when establishing title to land was a 

practical, unsystematic , ‘on the ground’ affair.3 The principle that the effluxion of time 

‘takes away [the landowner’s] right of possession’4 itself owes developmentally to the 

medieval doctrine of disseisin, whereby an ouster would, after a period, become ‘seised’ vis-

a-vis the ousted party, debarring the latter’s right of re-entry.5 

Indeed, much of the literature on adverse possession betrays some degree of 

scepticism about the doctrine or caveats its acceptance in various ways. Representative of 

this is that the case for adverse possession is ‘uneasy’, and ‘not overwhelming’;6 that the 

doctrine, if retained, should be restricted to some particular classification of adverse 

possessor;7 and even that it should be abolished altogether.8 As this article argues in Part I, 

a discernible scepticism likewise animated the Law Commission’s proposals for the 

doctrine’s reform advanced in its 2001 report, Land Registration for the Twenty-First Century,9 

since given substantial effect in the Land Registration Act 2002.10 Thereunder, no duration 

of adverse possession can extinguish titles that are registered:11 by so blunting the ‘tooth 

1 Kevin Gray and Susan Gray, ‘Introduction’ in Susan Bright and John Dewar (eds), Land Law: Themes and 
Perspectives (OUP 1998) 6. 
2 Taylor d. Atkyns v Horde (1757) 97 ER 190 (KB) 223. See Percy Bordwell, ‘Disseisin and Adverse Possession’ 
(1924) 33(1) Yale LJ 1, 1. 
3 Alain Pottage, ‘Evidencing Ownership’ in Susan Bright and John Dewar (eds), Land Law: Themes and 
Perspectives (OUP 1998) 130-133. 
4 Taylor (n 2) 223. 
5 See AWB Simpson, A History of the Land Law (2nd edn, OUP 1986) 41-41, 88, 150; George Costigan, ‘The 
Conveyance of Lands by One Whose Lands Are in the Adverse Possession of Another’ (1906) 19(4) Harv L 
Rev 267, 268-69. See also Reading v Rawstern (1702) 92 ER 54 (QB) 54-55. 
6 Jeffrey Stake, ‘The Uneasy Case for Adverse Possession’ (2001) 89 Georgetown LJ 2419, 2420. 
7 Lee Fennell, ‘Efficient Trespass: The Case for Bad Faith Adverse Possession’ (2006) 100 Northwest Univ Law Rev 
1037. See also Thomas Merrill, ‘Property Rules, Liability Rules, and Adverse Possession’ (1985) 79 Northwest Univ 
Law Rev 1122, 1126. 
8 William Ackerman and Shane Johnson, ‘Outlaws of the Past: A Western Perspective on Prescription and 
Adverse Possession’ (1996) 31 Land & Water L Rev 79. 
9 Law Commission, Land Registration for the Twenty-First Century: A Conveyancing Revolution (Law Com No 274, 
2001). 
10 Land Registration Act 2002. 
11 Law Commission (n 9) paras 14.5, 14.9. 
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of time’,12 the 2002 Act has virtually abolished the doctrine in registered land.13 Following 

this deconstruction, Part II argues the case for adverse possession anew from first 

principles: in essence, the doctrine can be defended on the hypothesis that land ownership 

imports both rights and (negative) duties; a failure of these duties—specifically those of 

stewardship—rationalises the forfeiture of some or all of the landowner’s rights. This 

obtains whether or not the land is registered. Part III advances a new reform proposal for 

the doctrine, developing a functional and structural parallel with the essentially similar 

doctrine of proprietary estoppel. By introducing remedial discretion into adverse 

possession doctrine, the adjudicating court may explicitly consider fact-sensitive factors 

bearing on the justice to both parties of granting the adverse possessor a smaller or larger 

interest in the relevant land. 

The primary project of this article is to rearticulate the case for adverse possession 

and in order to do so effectively, the article draws primarily from philosophical, social, and 

economic perspectives. As such, it adopts a predominantly socio-legal approach to its 

analysis and selection of materials; though primary legal materials are referred to as 

appropriate, especially in Parts I and III. 

 

Part I: The Law Commission’s Reform of Adverse Possession 

1.1 The Past and Present Legal Framework 

Before the advent of land registration, a squatter could acquire title to land merely by reason 

of his de facto adverse possession. Even though the freehold estate had been claimed by 

some paper owner de jure, the operation of the doctrine of adverse possession would enable 

the trespassing squatter to lay claim to the former’s land by generating a fresh common law 

freehold estate in his favour,14 quite independent of that of the original paper owner.15 By 

operation of the ‘limitation of actions’ rule—whereby a remedy for interference with one’s 

legal rights cannot be sought before a court after the expiry of a specified duration—the 

12 PJ Fitzgerald, Salmond on Jurisprudence (12th edn, Sweet & Maxwell 1966) 437. 
13 Neil Cobb and Lorna Fox, ‘Living Outside the System? The (Im)morality of Urban Squatting After the Land 
Registration Act 2002’ (2007) 27(2) LS 236, 237, 239. 
14 Marylebone Property Co Ltd v Fairweather [1962] 1 QB 498 (CA) 533. 
15 ibid. 
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paper owner would be permanently barred16 from asserting his own rights to the land 

against the adverse possessor.17 Thus, following the successful completion of 12 years’ 

adverse possession of the relevant land,18 the paper owner would be effectively divested of 

his estate, and the squatter substituted as the freeholder.19 Whilst this procedure is now of 

chiefly historical significance, it continues to obtain in the rare case of adverse possession 

of unregistered land.20 

The advent of land registration heralded the introduction of a new legislative 

framework to govern adverse possession claims. However, many of the core principles 

relating to the operation of the doctrine in the unregistered land context were retained, 

producing a functional overlap between the two systems.21 In light of the passage of the 

Land Registration Act 2002, this procedure now obtains only for successful adverse 

possession of registered land ending before 13th October 2003, on which date the 2002 

Act entered into force. Before that date, following the successful completion of 12 years’ 

adverse possession, the paper owner’s pre-existing (registered) estate in the relevant land 

would be permanently extinguished.22 Reflecting the practicalities of a new registration 

paradigm, the squatter would gain an entitlement to be registered as proprietor of a 

freehold estate in that land:23 the registration, in satisfaction of this entitlement, would 

operate as a Parliamentary conveyance.24 

Successful adverse possession of registered land ending on or after 13th October 

2003 is governed by the 2002 Act, which has wrought a paradigmatic shift in the acquisition 

of title to land by long possession. Crucially, the principle of limitation of actions is now 

disapplied,25 effectively immunising a paper owner’s right to assert his title from time’s 

16 Hounslow LBC v Minchinton (1997) 74 P & CR 221 (CA). Cf Colchester BC v Smith [1992] Ch 421 (CA). 
17 Limitation Act 1980, s 17. 
18 ibid, s 15. 
19 Since this process involves no formal conveyance, Tichborne v Weir (1892) 67 LT 735 (CA), there can be no 
documentation substantiating the adverse possessor’s fresh proprietary interest. However, the latter may 
subsequently dispone the relevant land to a third party by deed; this document would then constitute first 
evidence of this new interest. 
20 According to the Land Registry Service, circa 25 per cent of land in England and Wales remains 
unregistered: see ‘What is Unregistered Property?’ 
<http://landregistryservice.co.uk/index.php?page=faq&id=72> accessed 27 March 2019. 
21 A point repeatedly emphasised by the Law Commission: see e.g. Law Commission, Land Registration for the 
Twenty-First Century: A Consultative Document (Law Com No 254, 1998) paras 2.6, 2.43. 
22 Crosdil v Hodder [2011] EWLandRA 2009_1177. 
23 Land Registration Act 1925, s 75; Land Registration Act 2002, sch 12, para 18. 
24 Law Com No 271 (n 9) para 14.67. 
25 Land Registration Act 2002, s 96. 
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deleterious effect. Substituted in its place is a ‘notice mechanism’,26 whereby, following a 

revised period of 10 years’ successful adverse possession, a squatter in pursuit of his claim 

to the relevant land may lodge an application with the Land Registry to be registered as the 

new proprietor.27 The paper owner and other interested parties such as mortgagees are 

notified of the squatter’s application28—and thus of his presence—by the registrar. The 

paper owner et al. may at this stage register their objection to the application by serving a 

counter-notice:29 It is from various fronts, therefore, that the transfer of title to the squatter 

may be effectively ‘vetoed’.30 In the result, the landowner enjoys a two-year grace period31 

in which to recover possession of the relevant land, simply by issuing a claim to that end.32 

Only in the atypical case of the proprietor’s failure to put his objection into effect is the 

squatter afforded an opportunity to re-apply for registration, which would close the 

registered proprietor’s freehold title.33 Any claim of the squatter to the land is, in the 

preponderance of cases, defeated before it has even materialised.34 

This peremptory power, however, is caveated by the statutory recognition of three 

exceptional situations35 in which a squatter’s application is not rejected outright on account 

of the registered proprietor’s objection; on the contrary, the Law Commission’s 

Consultative Document envisaged that their establishment ‘would normally result in the 

registration of the squatter as proprietor’.36 This position was reiterated even more 

affirmatively in its 2001 report.37 The registrar ‘must approve the squatter’s application’ in 

these three situations;38 they accordingly constitute complete defences to a registered 

proprietor’s action for the recovery of the relevant land.39 Thus, an applicant is entitled to 

be registered despite a registered proprietor’s objection, first, if it would be unconscionable 

because of an equity by estoppel for the registered proprietor to seek to dispossess the 

26 Cobb and Fox (n 13) 256. 
27 Land Registration Act 2002, sch 6, para 1(1). 
28 ibid, para 2. 
29 ibid, para 3. 
30 Cobb and Fox (n 13) 256, 259. 
31 That the registered proprietor should ‘only have’ two years is intended in part as a courtesy to the squatter: 
see Law Com No 271 (n 9) para 14.62. 
32 Using Part 55 Civil Procedure Rules 1998, SI 1998/3132. 
33 Land Registration Act 2002, sch 6, para 6. 
34 Cobb and Fox (n 13) 238. 
35 Land Registration Act 2002, sch 6, para 5. 
36 Law Com No 254 (n 21) para 10.50. 
37 Law Com No 271 (n 9) para 14.36. 
38 ibid. 
39 ibid, paras 14.84-14.87. 
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applicant, and the circumstances are such that the applicant ought to be registered as the 

proprietor.40 Second, if the applicant is ‘for some other reason’ entitled to be registered.41 

Or, third, if there is a reasonable mistake as to boundary.42 Specifically, this final 

exception—anticipated to be the most significant of the three43—requires that, for at least 

10 years ending on the date of the application the applicant reasonably believed that the 

disputed land, contiguous with land already held by him, was in fact his; and that the exact 

boundary between the two plots of land, indicated only ‘generally’ by the land register,44 

remains unascertained.45 As developed below, the existence of this effective defence and 

its criterion of reasonableness is significant: it contributes to a putative ‘contentious moral 

agenda’46 integrated in the reform under scrutiny. 

1.2 The Law Commission’s Case for Reform 

Since the 2002 Act’s notification regime substantially implements the Commission’s case 

for the reform of adverse possession, the regime stands or falls on the robustness of that 

case. Thus, according to the Commission’s Consultative Document, ‘[o]f the reasons that 

are often given for [adverse possession], four are particularly cogent, and of these the fourth 

is the most compelling.’47 These four traditional reasons can be summarised as follows: 

1. ‘to protect defendants from stale claims and to encourage [landowners] not to sleep 

on their rights’;48 

2. to facilitate the marketability of land by stabilising title in the situation where ‘land 

ownership and the reality of possession are completely out of kilter’;49 

3. to ‘prevent hardship’ where, in a case of mistake, perhaps as to boundaries, the 

adverse possessor incurs detriment labouring under that false belief;50 and 

4. to facilitate conveyancing: ‘[t]he fact that adverse possession can extinguish earlier 

rights to possess facilitates and cheapens the investigation of title to unregistered 

40 Land Registration Act 2002, sch 6, para 5(2). 
41 ibid, para 5(3). 
42 ibid, para 5(4). 
43 Law Com No 271 (n 9) para 2.74. 
44 Land Registration Act 2002, s 60(1), (2). 
45 NB Land Registration Act 2002, s 60(3). 
46 Cobb and Fox (n 13) 236. 
47 Law Com 254 (n 21) para 10.5. 
48 ibid, para 10.6. 
49 ibid, para 10.7. 
50 ibid, para 10.8. 
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land’.51 A vendor, to deduce title, has only to look for a continuous possession 

surviving the limitation period. 

It follows, for the Commission, that the central role performed by the doctrine is 

that of facilitating conveyancing by means of stabilising titles. By providing a mechanism 

for settling title to land based on the mere passage of time, the doctrine resolves the 

problem of land’s commerciality created by the possibility of ancient, but merely 

dormant—and so revivable—interests in it.52 The principal utility, and so raison d’etre of 

adverse possession accordingly lies in its promotion of economic efficiency by eliminating 

uncertainties.53 It is thus comprehensible why the Commission effectively circumscribed 

the role of the doctrine, by reference to this function, to the boundary exception: ‘[w]here 

title is registered, adverse possession facilitates deduction of title only in relation to those matters 

on which the register is not conclusive.’54 In particular, this occurs where precise land boundaries 

are left undetermined by the register; this uncertainty opens the gates for innocent 

encroachments under a mistaken belief as to where the boundary lies. The residual utility 

of adverse possession to settle title in this situation appears to have justified the doctrine’s 

survival;55 but the standardised system of title by registration has assumed this function for 

all other purposes.56 It would logically follow, in terms of economic efficiency, that adverse 

possession should be delimited. Since it is based on a root of titles (viz. factual possession) 

that is inconsistent with, and less efficient than,57 the statutory alternative of the systematic 

indexing of titles, its ‘conveyancing justification’ simply no longer applies in the majority 

of cases where land is registered.58 

This efficiency argument, considered in isolation, has some force: the maintenance 

of two parallel but contradictory sources of information about title is anathema to 

marketability. In short, economic efficiency demands that the register be the conclusive 

source of information. As developed in Part III, however, the notification regime strikes 

neither a fair, nor a proportionate balance between the interests of efficiency in a conclusive 

51 ibid, para 10.9. Emphasis in original. 
52 Confirmed, e.g., in Law Com No 254 (ibid) para 10.18. 
53 See also JA Pye (Oxford) Ltd v Graham [2003] UKHL 30, [2003] 1 AC 419 (HL) [2] (Lord Bingham). 
54 Law Com No 254 (n 21) para 10.10. 
55 e.g. Law Com No 271 (n 9) para 2.73, 14.3. 
56 Pottage (n 3) 142. 
57 Richard Posner, Economic Analysis of Law (7th edn, Aspen Publishers 2007) 82. 
58 Law Com No 271 (n 9) paras 14.3, 14.54. 
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register and the interests of squatters.59 This alone might be sufficient to dispose of the 

Commission’s analysis. Yet, there is a further objection to the Commission’s argument. It 

is suggested the Commission’s overt efficiency justification for a conclusive register as an 

effective and reliable source of information60 does not stand alone: it is augmented by a more 

implicit, normative ideological assumption that title by registration should root inviolable claims 

to land.  

1.3 The Subtext of the Reform 

A definitive title register is not simply presented by the Commission as the 

‘consequent’, a rational corollary, of seeking maximal transactional efficiency. The 

Commission rightly acknowledges that this rationale gives registered title a procedural value 

(only), and one which depends on the observed efficiency gains from low transaction 

costs.61 This pragmatic justification for title by registration, though, does not also support 

the priority of registered over possessory title ‘as a matter of high principle’.62 Indeed, as is 

developed below,63 the same head of economic efficiency might even justify overriding 

registered title where a market transaction is not possible. Nevertheless, there is a sense 

that the Commission assumes registered title to have, ‘of itself’, an inherent (moral) pre-

eminence, justifying a priori its ‘particular protection’ against an inconsistent claim based on 

possession.64 However, it is unclear why this should be so. An instructive comparator on 

this point is the medieval concept of seisin, the original root of title:65 legal historians 

emphasise seisin’s ‘twofold aspect’ of possession plus title, meaning that title was properly 

intrinsic to seisin over land.66 Unlike seisin, registration, like factual possession, represents 

nothing grander than a means by which title may be conferred67 and the fact of it 

communicated; and, as above, it does not follow from its greater efficiency as a means of 

effecting this that registered title inevitably merits prior protection—though this, it is 

59 cf Law Com No 254 (n 21) para 10.19. 
60 See e.g. Law Com No 271 (n 9) para 14.54. 
61 e.g. in Law Com No 274 (ibid) para 1.5. 
62 Margaret Radin, ‘Problems for the Theory of Absolute Property Rights’ in Reinterpreting Property (The 
University of Chicago Press 1993) 108-09. 
63 See ‘Arguments from Utility’ in Part II. 
64 See, e.g., Law Com No 254 (n 21) para 1.14; Law Com No 271 (n 9) para 14.10. 
65 Simpson (n 5) 29, 38-41, 153-54. 
66 Charles Sweet, ‘Seisin’ (1896) 12 LQR 239, 240; Costigan (n 5) 267-68. 
67 e.g. Law Com No 254 (n 21) para 10.11. 
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suggested, is the crux of the Commission’s position. Stripped to its core, it amounts to little 

more than a bare assertion that ‘I am the registered proprietor, therefore I should continue to 

be the proprietor’: yet the ‘is’ is not a sufficient predicate for the ‘ought’. Without more—

which the foregoing argues the Commission has failed to demonstrate—this assumption 

proves an invalid logical fallacy.68  

It is suggested that there are two principal factors contributing to the normative 

ideological thrust to the Commission’s analysis. First, the central project—the 

‘fundamental’,69 ‘ultimate’70 objective—of the 2002 Act to entrench a bureaucratic, 

centralised, state-operated mechanism for effectuating changes in title to land. Change in 

possession by individuals is not only a comparatively unexpeditious means to this end,71 

but it is also one over which the State has no direct control. A state-operated title register, 

the argument might run, is just a ‘concomitant’ of State sovereignty over its own territory, 

rather like the Crown’s ‘radical title’ to all land within it.72 Second, and most significant, a 

candid moral distrust of the principal beneficiary of the doctrine: the ‘squatter’, who is 

archetypically particularised as the acquisitive ‘landowner with an eye to the main chance 

who encroaches on his or her neighbour’s land’,73 which is ostensibly ‘tantamount to … a 

theft of land’.74 Conversely, the landowner is presented as morally beyond reproach; any 

‘oversight or inadvertence’ on his part,75 which the squatter exploits, is in the typical case 

quite involuntary. Recurrent in the Law Commission literature on adverse possession is the 

model landowner for whom regular policing and scrutiny of his land, by virtue of its relative 

geography or sheer volume, is an impossibility—such as the local authority.76  

Cobb and Fox, after making a similar observation, variously and correctly impugn 

this binary account as limited,77 contentious,78 simplistic,79 morally essentialist,80 narrow,81 

68 ‘Hume’s law’: David Hume, A Treatise of Human Nature (first published 1740, OUP 2000) 302. 
69 Law Com No 271 (n 9) para 1.5. 
70 ibid, para 1.6. 
71 ibid, para 1.4. 
72 Mabo v Queensland (No 2) [1992] HCA 23, 48. 
73 Law Com No 271 (n 9) para 2.70. 
74 Law Com No 254 (n 21) para 10.5. 
75 Pye (n 53) 73. 
76 Law Com No 254 (n 21) para 10.19; Law Com No 271 (n 9) para 2.71. See also Cobb and Fox (n 13) 244. 
77 Cobb and Fox (ibid) 240. 
78 ibid 242, 244. 
79 ibid 249, 259. 
80 ibid 249, 256. 
81 ibid 249. 
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and assumptive;82 though they do not explicitly pursue further the reason for these 

shortcomings. It is suggested that the Law Commission’s reductive moral stance is the 

doubtful product of weak inductive logic:  

As to past experience, it can be allowed to give direct and certain information of 

those precise objects only, and that precise period of time which fell under its 

cognisance: But [there is no logical reason] why this experience should be 

extended to … other objects which … may be only in appearance similar.83  

It is ‘nowise necessary’84 that all squatters and all landowners should conform to their rather 

singular Law Commission archetypes. To the Humean interrogative85 of What logic, what 

process of argument secures you against [the] proposition that, for example, a landowner may simply 

be unwilling to police his land, the Law Commission in its literature appears to provide no 

answer. It follows that this article would go further than Cobb and Fox, who would deny 

the Law Commission only the ‘final’—that is, decisive—‘word’86 on the moral implications 

of advertent squatting: rather, the Commission’s attempt to universalise the censurable 

moral credentials of a particular class of squatter, and the (at least) neutral moral credentials 

of a particular class of landowner, must be entirely rejected. Conclusive of this point, the 

Law Commission’s analysis invites not only a logical, but also a fundamental intellectual 

objection. In places, it crosses the fine boundary line between structured, answerable moral 

criticism and an attitude approaching visceral opprobrium, suggested by the deliberate 

choice of sensuous language to describe its subject-matter: advertent adverse possession is 

distasteful.87 In light of the foregoing, this article rejects the Commission’s case for reform 

of the doctrine of adverse possession in its pre-2002 configuration. In its place, the next 

Part will argue a reconstructed case for reform, developing critical moral and philosophical 

perspectives material to whether title by adverse possession can be defended in principle. 

 

82 ibid. 
83 David Hume, An Enquiry Concerning Human Understanding (first published 1748, Bobbs-Merrill Company 
1955) 48. 
84 ibid. 
85 ibid 52. 
86 Cobb and Fox (n 13) 249. 
87 Law Com No 254 (n 21) para 10.13. 
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Part II: A Reconstructed Case for Reform 

The Law Commission’s contention that a successful adverse possession claim may involve 

the law in ‘sanctioning a theft’88 has some resonance throughout academic and judicial 

opinion.89 Yet, it is suggested, such a view pivots on a critical assumption that private 

property rights are, and ought to be, absolute. On this view, a right in property consists, in 

essence, in a libertarian notion of ‘sole and despotic dominion which one man claims and 

exercises over the external things of the world, in total exclusion of the right of any other 

individual in the universe.’90 Adverse possession proceedings, it follows, ‘must be 

sanctioning what would otherwise count morally as theft ratified by judicial process … ’.91 

Yet if this pivotal assumption may be shown on a fuller moral investigation to be false, a 

major objection to adverse possession in principle is undermined. Moreover, this Part will 

seek to demonstrate that such an investigation not only negates this assumption; but also, 

as a corollary thereof, contains the elements by which to construct a positive case for adverse 

possession on a new theoretical foundation of non-absolute property rights. By way of 

defence of their position, it follows, ‘persons favouring private property … need a 

[grounding] theory of how’—and this article would add, why— ‘property rights legitimately 

originate.’92 

2.1 The ‘Why’ of Property: Stability of Possession 

 The (prior) question of why has been addressed by H.L.A Hart, who, in The Concept 

of Law, articulates a justification for the institution of property. Given, first, the (contingent) 

fact that typically men desire to live and survive; and, second, several ‘truisms … 

concerning human nature and the world in which men live’, there are certain rules of 

conduct which any social organisation should—a posteriori—contain if it is to be viable.93 

88 Law Com No 254 (ibid) para 10.5. 
89 See, e.g., JA Pye (Oxford) Ltd v Graham [2000] Ch 676 (Ch) 710 (Neuberger J); Buckinghamshire County Council v 
Moran [1990] Ch 623 (CA) 644 (Nourse LJ); Henry Ballantine, ‘Title by Adverse Possession’ (1912) 32 Harv 
Law Rev 135, 135. 
90 William Blackstone, Commentaries on the Laws of England, Book II (William Draper Lewis ed, George T Bisel Co 
1922) *2. 
91 Eric Claeys, ‘Locke Unlocked: Productive Use in Encroachment, Adverse Possession, and Labour Theory’ 
(forthcoming) Volumes 12-21 of George Mason University Law and Economics Research Paper Series 46. It is 
recognised there is a later draft of this work than the one cited in this article. 
92 Robert Nozick, Anarchy, State, and Utopia (Blackwell Publishers 1996) 178. 
93 HLA Hart, The Concept of Law (OUP 1991) 188. 
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Thus, the fact that man possesses only a limited sense of altruism, compounded by the 

contingent reality of limited natural resources, makes ‘indispensable some minimal form of 

the institution of property … and the distinctive kind of rule which requires respect for 

it.’94 In particular, as regards land, ‘a common element in the law … of all societies’ must 

be a set of basic ‘rules excluding persons generally other than the “owner” from entry on, 

or the use of land’.95 Yet, this leaves open the question of whether the ‘necessity’96 of 

minimum protection against general indiscriminate entry97 gives any weight, without more, to 

the notion of ‘sole’, ‘absolute’, or even indeed a private ownership.98 It follows that whether 

this minima ‘embraces the entirety of what any legal system ought to accomplish’99—whether 

a legal system ought to recognise ‘absolute’ property rights—is a normative matter of 

choice and justification for that particular legal system. The ‘natural facts’ of life may 

provide ‘rational’ impetus for a system of enforceable property rights:100 but there follows 

no ‘natural necessity’101 capable of supporting the inviolability of every individual 

landowner’s claim to property therein. Such a claim, it is suggested, must be normatively 

rooted in a moral theory of acquisition. 

2.2 The ‘How’ of Property: Lockean Labour-Desert 

The 17th-century philosopher John Locke constructs a moral theory of property with a 

timeless relevance to inquiries into the nature and basis of property rights.102 For Locke, 

‘the great foundation of property’103 is labour: ‘[w]hatsoever then [a man] removes out of 

the state that nature hath provided, and left it in, he hath mixed his labour with, and joined 

to it something that is his own [i.e. ‘his own person’], and thereby makes it his property.’104 It is 

well to pre-empt at this stage one explicit objection to a ‘labour-desert’ rationalisation of 

property rights, proffered by Carol Rose. Not dissimilar to that of the Law Commission,105 

94 ibid 191-92. 
95 ibid 192. 
96 Richard Epstein, ‘Possession as the Root of Title’ (1979) 13 Ga L Rev 1221, 1238. 
97 Hart (n 93) 192. 
98 ibid. 
99 Richard Epstein, ‘The Not So Minimum Content of Natural Law’ (2005) 25(2) OJLS 219, 232. 
100 Hart (n 93) 189. 
101 ibid 195. 
102 Alan Simmons, ‘Original-Acquisition Justifications of Private Property’ (1994) 11(2) Social Philosophy and 
Policy 63, 64. 
103 John Locke, Two Treatises of Government (first published 1689, Peter Laslett ed, CUP 1998) II.44. 
104 ibid II.27. 
105 See ‘The Law Commission’s Case for Reform’ in Part I. 
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her discussion suggests that possession is foremost an act of communication, which only 

roots a title insofar as it ‘loudly and clearly’ communicates a claim to it.106 The merit of a 

claim to title will therefore consist in how ‘[un]ambiguously’ it is held—which a paper 

owner’s inactivity or absence tells against.107 Adverse possession as such ‘reward[s] the one 

who communicates [an unambiguous] claim, [and thereby, according to Rose,] does reward 

useful labor; the useful labor is the very act of speaking clearly and distinctly about one’s 

claims to property.’108 Yet this does not provide a satisfactory answer to Rose’s own 

question of why possession—or registered title, in a logical development of her 

‘communication’ argument—should be the basis for a claim to title.109 Like the 

Commission’s case for reform, this falls to the criticism that it purports to bridge ‘the 

unbridgeable logical gap between the fact of possession [or registration] and the [moral] right 

to possession.’110 That one ‘speak[s] clearly and distinctly about [one’s] claims to property’ 

(whilst a sensible technical prerequisite for an adverse possession claim)111 appears to beg 

the question of what that claim consists in to begin with—how it ‘legitimately originates’.112 

It is out of this failure to articulate a substantive moral basis for property rights that 

objections to the principle of adverse possession gain traction: a landowner’s failure to 

‘keep on speaking’113 about his title seems inadequate per se to justify its extinction.114 It 

follows that the application of a workable moral theory of property is primary to a defence 

of the doctrine; and Locke’s provides a useful foundation for substantiating in moral terms 

the concepts of the ‘merit of the [adverse] possessor, [and] the demerit of the [landowner] 

out of possession’.115 

 The theory of labour-desert is Locke’s solution to the ‘necessity [that there] be a 

means to appropriate [natural, common land] some way or other, before [it] can be of any 

106 Carol Rose, ‘Possession as the Origin of Property’ (1985) 52 The University of Chicago Law Review 73, 79-
81. 
107 ibid 81-82. 
108 ibid 82. 
109 ibid 75. 
110 Epstein, ‘Possession as the Root of Title’ (n 96) 1240. 
111 See Moran (n 89) 641. On this article’s argument, unequivocal statements of claim suggest the commitment 
to the land presupposed by the stewardship obligation, discussed below. 
112 Nozick (n 92) 178. 
113 Rose (n 106) 79. 
114 See Oliver Wendell Holmes, ‘The Path of the Law’ (1897) 10 Harv L Rev 457, 476: that a landowner has 
‘neglected to enforce his rights’ is not per se an adequate justification for defeasing them. 
115 James Barr Ames, Lectures on Legal History and Miscellaneous Legal Essays (Harvard University Press 1913) 197. 
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use, or at all beneficial to any particular man.’116 Unless land can be unilaterally reduced 

from common to a private ownership it is individually useful to no-one. As Epstein puts 

it: 

Formally, a system of property rights that is good over the entire world is one 

that minimizes the sum of … holdout … problems, [which stand] as a barrier 

against the assignment of particular resources to individuals who value them 

most either for production or for consumption. The holdout problem arises 

when one person is able to stop the consumption of another even though he is 

not able [or, perhaps, simply chooses not] to consume himself.117 

This would appear to support the libertarian ‘strong theory of natural entitlement’118 

introduced at the start of this Part; indeed, Locke himself assumes man’s natural ‘freedom 

to order [his] actions, and dispose of [his] possessions … as [he] think[s] fit, within the 

bounds of the law of nature’.119 However, the significance of this latter condition, 

apparently overlooked by Blackstone in his exposition of Locke,120 should be appreciated: 

properly understood, it effectively denies absolute property rights. A critical Lockean 

‘normative constraint’121 derives from the following passage:  

The same law of nature, that does by [labour] give us property, does also bound 

that property too. … As much as anyone can make use of to any advantage of 

life before it spoils, so much he may by his labour fix a property in: whatever is 

beyond this, is more than his share, and belongs to others.122 

This responsibility not to waste123 is a clear indictment of property individualism: it stands 

for a ‘residual social control’, effectively empowering others of the same community to 

complain about a particular acquisition of land that is wasteful or improperly used.124 Thus, 

116 Locke (n 103) II.26. 
117 Epstein, ‘The Not So Minimum Content of Natural Law’ (n 99) 253. 
118 Margaret Radin, ‘Introduction: Property and Pragmatism’ in Reinterpreting Property (The University of 
Chicago Press 1993) 25. 
119 Locke (n 103) II.4. 
120 Blackstone (n 90) *8. Blackstone refers to labour as generating rights that are ‘exclusive’, ‘permanent’, and 
‘absolute’. 
121 Epstein, ‘Possession as the Root of Title’ (n 96) 1229. 
122 Locke (n 103) II.31. 
123 Claeys (n 91) 13. 
124 Epstein, ‘Possession as the Root of Title’ (n 96) 1229. 
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if either the grass of [a labourer-acquirer’s] enclosure rotted on the ground, or 

the fruit of his planting perished without gathering, and laying up, [then] this part 

of the earth, notwithstanding his enclosure, was still to be looked on as waste, and might be 

the possession of any other.125 

This latter comment is of some significance for a defence of adverse possession: it seems 

implicitly to support some right-subtractive principle on the substantive moral ground of 

land under-utilisation—neglected, and in consequence waste land126 ‘might be the possession 

of any other’. Indeed, Claeys, in defence of this interpretation, contemplates explicit ‘claim-

rights [in others] to wrest the resources from [the owner] before they go to waste’127 as 

logically supposed by a ‘social [non-waste] limitation’.128 Although apparently overlooked in 

Epstein’s treatment of the ‘externality problem’,129 if neglect of privately owned land indeed 

generates harm to society—or to individual members thereof who might otherwise have 

appropriated the neglected land130—Claeys’ interpretation of Locke is attractive in 

principle. Disused land may be wrested from the wasteful owner. However, there is a gap 

in the argument: once neglect extinguishes the owner’s individual property rights, it is not 

then clear exactly in whom, of ‘any other’ member of society,131 a new ‘claim-right’ is 

consequently generated. This cannot vest in society collectively, since this would arguably 

conduce the same holdout problems associated with property in common, as anticipated 

above.132 It follows that the right must vest in a new private landowner: adverse possession, 

as a private law doctrine, accordingly provides the mechanism for bridging this gap. 

However, the question of how it is to be bridged is—employing Ames’ terminology, 

above133—only partially (though necessarily) informed by the ‘demerit’ of the landowner. 

This question—the substance of an adverse possession claim—will be more fully addressed 

below.  

125 Locke (n 103) II.38. 
126 ibid II.36. 
127 Claeys (n 91) 25. 
128 Epstein, ‘Possession as the Root of Title’ (n 96) 1228. 
129 Epstein, ‘The Not So Minimum Content of Natural Law’ (n 99) 253. 
130 Claeys (n 91) 25. It is argued below that it does. 
131 Locke (n 103) II.38. 
132 Epstein, ‘The Not So Minimum Content of Natural Law’ (n 117). 
133 Ames (n 115). 
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2.3 ‘Productive’ Labour 

An injunction against wasting land’s productive capacity may, perhaps, be expressed as 

merely corollary of the intimate connexion between positive acts of labour and ‘legitimate 

private property rights’.134 Claeys sympathises with this view, maintaining that ‘the most 

robust’135 articulation of a Lockean theory of property will be one that identifies and 

emphasises the role of productive labour. There is some force in this view in principle, which 

directly engages a recurrent scepticism about the moral desert aspect of such theories. Robert 

Nozick, for example, asks: ‘If I own a can of tomato juice and spill it in the sea so that its 

molecules … mingle evenly throughout the sea, do I thereby come to own the sea, or have 

I foolishly dissipated my tomato juice?’.136 Clearly, this is a case of foolish dissipation. 

However, Nozick’s criticism can be met by a recognition that labour is not a homogenous 

category of activity. Labour, depending on the nature and extent of the natural property 

with which it is commingled, arguably displays a variegated spectrum of ‘moral 

worthiness’.137 Indeed, Locke himself seems to predicate his principle of labour-desert in 

terms of (context-dependent, yet recognisably) productive labour: 

[a]s much land as a man tills, plants, improves, cultivates, and can use the product of, so 

much is his property … [natural land is to be used] to the best advantage of life, 

and convenience … [and] for the support and comfort of [man’s] being.138 

Yet, in Claeys’ attempt to base property law norms in productive labour-desert, the over-

extensiveness of a productive use theory soon becomes apparent. If a morally justified first 

acquisition of rights in land is made dependent on positive, qualitative criteria such as 

‘productive’ labour, then property rights are reducible merely to a means to continue spurring 

productive use by the landowner.139 Rights accordingly become directly vulnerable to 

forfeiture should owners fail in their positive ‘responsibilities to use their lots 

productively’.140 The theory therefore envisages a ‘model moral cultivator’141—the 

134 Simmons (n 102) 63. 
135 Claeys (n 91) 9-10. 
136 Nozick (n 92) 175. 
137 Claeys (n 91) 21. 
138 Locke (n 103) II.32, II.26. 
139 Claeys (n 91) 24. 
140 ibid 48. 
141 Kate Green, ‘Citizens and Squatters: Under the Surfaces of Land Law’ in Susan Bright and John Dewar 
(eds), Land Law: Themes and Perspectives (OUP 1998) 243. 
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performer of ‘activity productive of human prosperity’142—who alone deserves to hold 

rights in land. Claeys’, it follows, is an overreaching moral theory that advances, for all 

intents and purposes, a reconstruction of the right of private property into a de facto right to 

use it in a ‘beneficial’ or ‘productive’ manner.143 Further, what constitutes a ‘beneficial’ use 

of land, or a use ‘productive of human prosperity’, invites reasonable disagreement and is 

also liable to differ across space and time: whether the use of land for merely ‘passive and 

aesthetic purposes’ is ‘beneficial’ remains, even for Claeys, an apparently open question.144  

These criticisms are compounded when considered in terms of Hart’s minimum 

content, set out above. If, as David Hume argued to the same effect, ‘[p]roperty is nothing 

but a stable possession’,145 then property qua stable institution is structurally undermined 

where individual rights to possess can never rise above being ‘rebuttably-presumptive’146—

where the ‘presumption’ of right is rebutted by a positive failure to use land productively; 

and where the meaning of productive use is contingent and fluid. Yet, as is developed 

further below, the possibility in principle of a negative form of ‘use-based … responsibilities 

associated with proprietorship’147 is significant for the defence of a doctrine that operates 

to determine and reallocate property rights in response to land’s disuse. 

2.4 The Lockean Proviso 

There is one final element essential to labour-desert theory that might cast doubt on labour 

as supplying the normative foundation of property. Thus, commingling labour with natural 

property ‘excludes the common right of other men: for this labour being the unquestionable 

property of the labourer, no man but he can have a right to what that is once joined to, at 

least where there is enough, and as good [land], left in common for others.’148 This so-called ‘Lockean 

Proviso’, similar to the non-waste criterion, is a community-oriented restriction on an 

individual’s liberty to acquire property: it renders property acquisition ‘illegitimate … if the 

position of others no longer at liberty [to appropriate that property] is thereby 

worsened’149—that is, if the acquisition excludes others’ liberty to appropriate. This 

142 Claeys (n 91) 17. 
143 ibid 13. 
144 ibid 41-2. 
145 Hume, Treatise (n 68) 324-25. 
146 Claeys (n 91) 24. 
147 ibid 25, 24. 
148 Locke (n 103) II.27. 
149 Nozick (n 92) 178. 
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qualification at first glance seems immediately connected to the principled defence of 

adverse possession advanced here. If no-one is entitled to the labour-derived property 

rights of others so long as there is ‘as much and as good left’ for them, then the conditions 

of resource scarcity stressed by Hart and others might consistently suggest a right ‘to meddle 

with what was already improved by another's labour’.150 The adverse possessor does not 

have ‘as good left for his improvement, as was already taken up’.151 However, this 

conclusion reflects an incomplete analysis. In practice, the effect of the proviso, as Nozick 

and Epstein have noted, is to render ‘permanent and inheritable property rights’, whether 

in a paper owner or an adverse possessor, quite impossible.152 The proviso, ‘if logically 

applied makes it impossible for anyone ever to acquire ownership of anything so long as 

there are conditions of scarcity.’153 In such conditions, each appropriation—right back to 

the first—would inevitably fail to leave as much or as good for others to labour on. If, as 

labour-desert presupposes, ‘every citizen’s right to labor is equal to every other’s, in moral 

principle every person deserves an equal opportunity to everyone else in the community to 

labor’.154 This moral principle is, however, inevitably frustrated; and thus inhibits any 

attempt to construct a system of property thereupon. 

2.5 Injustice in Individual Holdings 

However, this article suggests that there is an important sense in which, as Alan Simmons 

has indicated, some of the basic community-oriented premises of a labour-desert 

justification of property rights should not be rejected as ‘irrelevant to contemporary 

evaluations of [intra-institutional] property arrangements or distributions’, even if labour-

desert principles cannot constitute the moral foundation of entire property systems.155 In 

particular, Simmons postulates, ‘insofar as my limited claims seem to objectionably disadvantage 

or harm no others, it is not clear why my [individual] claims should be viewed as incapable of 

moral justification.’156 As a corollary, it follows that evidence to the contrary—evidence of 

150 Locke (n 103) II.34. 
151 ibid. 
152 Nozick (n 92) 176. This is leaving aside whether, historically, there could ever be ‘enough and as good’: 
Simmons (n 102) 76. 
153 Epstein, ‘Possession as the Root of Title’ (n 96) 1228. 
154 Claeys (n 91) 14. 
155 Simmons (n 102) 76. 
156 ibid 77. 
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harm—would morally delegitimise those claims.157 This is a persuasive observation: in order 

to be ‘just’ per se, claims to property rights need not derive from any prior morally significant 

act such as (productive) labour; yet, nonetheless, there is an intelligible sense in which 

holdings may be unjust or ‘morally suspect’, insofar as they ‘contradict defensible [original 

acquisition] principles’158—including in their constraints on rights. However, Simmons’ 

supposition that such an unjust holding might arise out of  

initially just holdings which must be "downsized" to accommodate increased demands 

for fair access to the goods in question (where, e.g., the Lockean Proviso, applied 

now not to takings but to holdings, entitles others to a share of what you were initially 

entitled to acquire and keep)159 

has deeply problematic implications. Extending the principle of the Lockean Proviso to 

holdings, so creating a continuous constraint, is constructive; but the demands of fair access 

are per se insufficient to justify the redistribution of an otherwise ‘just’ holding. As Stake 

recognises, ‘the same sort of logic would appear to justify leaving stolen cash in the hands 

of the thief, provided that the thief was poorer before the theft than his victim is after it.’160 

The ‘land theft’ objection—again—would carry weight: prima facie ‘just’ redistributive 

projects such as this inevitably violate the ‘moral side constraints’ associated with property 

rights—‘… redistribution is a serious matter indeed, involving, as it does, the violation of 

people’s rights.’161 However, this claim must be caveated: if property rights are, and should 

not be absolute, as the right-limiting aspects of Locke’s property theory anticipate, then 

redistribution need not violate property rights. 

There is a further, perhaps more fundamental objection to Simmons’ ‘downsizing’ 

proposal, indicated by Hume, that ‘[t]he relation of fitness or suitableness [of land for one 

or other person] ought never to enter into consideration, in distributing the properties of 

mankind … [given their inherent] doubt and uncertainty’ as criteria for determining who is 

entitled to what.162 Any criteria applied to determine entitlements should be general, rather 

157 ibid 76. 
158 ibid 79 (emphasis in original). 
159 ibid 78 (emphasis added). This has an echo in the Two Treatises: I.42; yet Locke clearly distinguishes an 
entitlement to such a ‘share’ as located in charity, not justice. 
160 Stake (n 6) 2458. 
161 Nozick (n 92) 168, 172-73 (emphasis added). 
162 Hume, Treatise (n 68) 330. 
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than specific to the ‘fittest’ outcome—again, inviting reasonable disagreement—if they are 

to uphold the irreducible minimum of property stability ‘absolutely necessary’ to human 

society.163 

Accounting for these objections, however, this article reaffirms the ‘direct 

contemporary relevance’ that community-oriented ‘[original acquisition] arguments, 

properly developed,’ carry for individual holdings.164 Lockean property theory, and in 

particular its right-limiting aspects of the Proviso and the non-waste injunction, provides a 

conceptual foundation for postulating landowner obligations, attached to the duration of a 

land holding; and that some failure or default of these obligations on the landowner’s part 

may delegitimise his holding. The minimum necessity that property rights be stable, however, 

means that these obligations cannot be positive. It is suggested that these conclusions point 

towards the normative ethical hypothesis that land ownership imposes, or should impose, 

a ‘duty of effective stewardship’ over property.165 

2.6 A Hypothetical Duty to Steward Land 

Stake has expressed the view, reminiscent of the Law Commission’s analysis deconstructed 

in Part I, that ‘if our title system were based wholly on the [register], we might see little 

justice in claims based on facts outside the [register]. It is not clear that the concept of true 

ownership has meaning independent of the legal system.’166 Yet, such legalism renders 

incomprehensible any argument that ownership might import a non-legal—such as an 

ethical—dimension. If ‘true’ ownership is strictly coterminous with ‘legal’ ownership, and 

derives its meaning entirely from the law, then (at least) two material consequences follow. 

First, given the individualistic treatment given to legal property rights,167 important respects 

in which land, its use, and its ownership may have implications beyond the individual 

landowner are obscured. Second, the concept of ownership risks reification such that any 

prospect of change in attitudes amongst landowners towards the nature of their holdings, 

and what privileges and duties might be signalled by proprietorship, is of exclusively 

academic significance.  

163 ibid 322. 
164 Simmons (n 102) 84. 
165 Cobb and Fox (n 13) 254. 
166 Stake (n 6) 2454. 
167 Which, as asserted at the outset of this Part, this article challenges. 
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These two consequences are recognised and engaged by James Karp, who, in an 

environmentalist critique of property libertarianism, has countered with a legal-ethical 

proposal that,  

[a]lthough a legally recognized landowner has extensive rights to use, to exclude 

and to convey the land to others, those rights should be limited by a duty of land 

stewardship. … The duty of stewardship requires that the owner use and maintain the land 

in a manner that will not interfere with any significant natural resource value that it may 

contain.168 

The critical purchase of Karp’s argument derives from this key hypothesis that land has a 

‘special natural value’ qua land, given its ecological necessity for human survival:169 the need 

to steward land, as an earlier discussion of this idea urged, ‘necessarily results from human 

dependency on a finite environment.’170 Stewardship thus represents a normative rejection 

of the law’s rights-centric monopoly over the ‘concept of true ownership’. Developing 

Simmons’ critical concept of the illegitimate holding, Karp discerns ‘no justifiable reason for 

protecting the power of a landowner to waste and to destroy, when that conduct may harm 

the community's or the planet's interest’:171 a wasted holding is an unjust holding. 

Building on uncontroversial premises, the stewardship hypothesis has much 

intuitive appeal. First, everyone, including (perhaps most visibly) the squatter, depends on 

the scarce resource of land for his subsistence. Second, every individual, including the 

landowner, is a ‘member of a community of interdependent parts’—composed of all human 

beings and the physical land172—such that his holdings ‘cannot be viewed as existing in 

isolated parcels’.173 Taken together, these premises drive a community-oriented ethic of 

property ‘management which uses no more of the available resources than needed … and which 

looks out for others’ needs’.174 

168 James Karp, ‘A Private Property Duty of Stewardship: Changing Our Land Ethic’ (1993) 23 Envtl Law 735, 
748. 
169 ibid 745, 751. 
170 David Hunter, ‘An Ecological Perspective on Property: A Call for Judicial Protection of the Public’s 
Interest in Environmentally Critical Resources’ (1988) 12 Harv Envtl L Rev 311, 319. 
171 Karp (n 168) 750. 
172 Aldo Leopold, A Sand County Almanac (3rd ed, OUP 1966) 239. 
173 Hunter (n 170) 318. 
174 Albert Fritsch, Environmental Ethics: Choices for Concerned Citizens (Doubleday 1980) 248. 
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2.7 Stewardship and Adverse Possession: An Obligation Not to Neglect Land 

The question of what such a stewardship obligation might precisely entail, or how it might 

be incorporated into property law, is not explicitly addressed by Karp; though it is clear 

from the foregoing that its core object, preservation and non-waste, may justify the 

‘contraction’ of private rights.175 It is arguable that the principle behind this duty might, and 

indeed has already begun, to influence the operation of existing property law doctrines.176 

Cobb and Fox have recognised the potential of this principle for the defence of adverse 

possession and insist that ‘[a]ny stewardship duty should include a fundamental obligation 

to engage in an appropriate degree of supervision over empty land.’177 This article would 

suggest this proposition locates the fundamental obligation at the wrong level—for Cobb and 

Fox, the obligation is positive; yet underlying this is a more basic obligation, in which the 

duty to supervise is itself grounded. This duty to supervise in turn reveals a more basic 

failing, one ‘that may harm the community’s interest’:178 the stewardship ethic impugns 

leaving land empty and neglected. Therefore, the outcome of placing the fundamental 

obligation at the right level is that the stewardship ethic compels landowners not to neglect 

their land: if an adverse possession claim presupposes the landowner’s failure to supervise 

his land, a successful claim surely betrays his total neglect of it—whether the landowner 

could have exercised effective oversight over his land or not.179  

It thus becomes possible to meet a primary criticism of adverse possession, 

previously articulated by the highest judicial ranks: it is unfair that a paper owner should lose 

his land solely on account of ‘oversight or inadvertence’ to encroachments upon it, and 

without compensation from the adverse possessor.180 It follows from the ‘finiteness of the 

environment and the interconnectedness of all natural systems’181 that the fact of land’s 

neglect leads the fairness argument to support the opposite conclusion. Moreover, crucially, 

the requirement to compensate presupposes that a property right has been, aside from the 

175 Karp (n 168) 748. 
176 Hunter (n 170) 360-82, regarding the North American property law doctrines of public trust and navigation 
servitude. 
177 Cobb and Fox (n 13) 254. 
178 Karp (n 171). 
179 cf n 76 and accompanying text. 
180 Pye (n 53) 2 (Lord Bingham), [73] (Lord Hope). 
181 Hunter (n 170) 382. 
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compensation, unduly interfered with:182 yet the significance of the landowner’s failure of 

his basic stewardship obligation, in triggering an unjust holding, is that it entails a forfeiture183 

of his property rights—in a similar sense to the forfeiture of a lease184—removing the need 

to compensate.185 In short, ‘the property argument is defeased’.186 

2.8 A Scheme of Community-Oriented Landowner Obligations 

The foregoing might be usefully illustrated by the ‘bundle of rights’ model of property,187 

according to which land ownership may be understood as consisting of ‘a complex aggregate 

of rights (or claims), privileges, powers, and immunities.’188 Accordingly, if a particular 

landowner’s bundle does not include the right, for example, to develop his land by erecting 

buildings upon it, the law will correspondingly restrain him from doing so.189 It is suggested 

that there is nothing in principle to prevent an extension of this bundle model to comprise 

not only rights but also obligations.190 The duty to steward the land, thus, might conceivably 

become as immanent to the ‘notion of ownership’ as the rights to its possession and 

usage.191 In this manner, the bundle—standing for the landowner’s ‘right to carry out a 

circumscribed list of actions’ on his land192—might be said effectively to exclude (non-)uses of 

land prejudicial to society, such as neglect thereof.193 Indeed, the proposition that 

182 See Merrill (n 7). Although Merrill espouses ‘limited indemnification’ only, restricted to the case of the bad 
faith adverse possessor (see 1145-54), the House of Lords in Pye (at least Lord Bingham) would seem to extend 
this requirement to all cases: see [2]. 
183 Or at least a partial forfeiture: see Part III. 
184 Simon Gardner, An Introduction to Land Law (4th ed, Hart Publishing 2015) 258. 
185 Claeys (n 91) 54. See also Stake (n 6) 2454. 
186 Margaret Radin, ‘Property and Personhood’ in Reinterpreting Property (The University of Chicago Press 1993) 
60. 
187 Albeit recognising its limitations: JE Penner, ‘The Bundle of Rights Picture of Property’ (1996) 43 UCLA 
Law Rev 711, 714; Henry Smith, ‘Property Is Not Just a Bundle of Rights’ (2011) 8(3) Econ J Watch 279. 
188 Wesley Hohfeld, ‘Fundamental Legal Conceptions As Applied in Judicial Reasoning’ (1917) 26(8) Yale LJ 
710, 746. 
189 Tulk v Moxhay (1848) 41 ER 1143 (Ch), as explained by Lord Templeman in Rhone v Stephens [1994] 2 AC 
310 (HL) 317. 
190 Implied by Simon Gardner in ‘Two Maxims of Equity’ (1995) 54(1) CLJ 60, 67 (footnote 33). See also Tony 
Honoré, ‘Ownership’ in AG Guest (ed), Oxford Essays in Jurisprudence (OUP 1961) for whom the ‘incidents of 
ownership’ consist of those ‘legal rights, duties, and other incidents which apply, in the ordinary case, to the 
person who has the greatest interest in a thing admitted by a mature legal system’ (at 107). Thus, significantly 
for the stewardship argument, ‘the power to alienate [the land] and the liberty to consume, waste or destroy the 
whole of part of it … need not be regarded as unrestricted’ (at 118). 
191 Honoré (ibid) 113. 
192 RH Coase, ‘The Problem of Social Cost’ (1960) 3 J Law Econ 1, 44. 
193 Susan Hanna ‘Property Rights and Environmental Resources’ in Susan Hanna and Mohan Munasinghe 
(eds), Property Rights and the Environment: Social and Ecological Issues (The Beijer International Institute of 
Ecological Economics and The World Bank 1995) 18. 
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‘possession (ownership) [of land] carries not only rights but also and always some duties’194—

so recognising that the consequences of private land ownership may extend beyond the 

boundaries of the private land holding—is already familiar to English law. Thus, the law 

has long imposed195 an obligation on landowners not to use their land in a manner that 

unreasonably interferes with their neighbours’ right to use and enjoy their land.196 Any use 

must be undertaken ‘conveniently’—that is, consistently with the interests of the wider 

landowning community.197 Notably, a variation on the same principle prohibits—subject to 

criminal sanctions198—‘socially objectionable’ uses that injure the wider community as a 

whole.199 Private and public nuisance also capture omissions, where the landowner is 

(reasonably) aware of such an unreasonable interference generated by his holding, yet fails 

to correct it.200 

 It is suggested that the law regulating landowner nuisances and the stewardship ethic 

are essentially concerned with the same basic principle, viz. restricting acts or omissions 

that injure the wider community. As such, the legal recognition of a duty to steward, it 

might be suggested, is ‘an intrinsic and essential part’ of the regulation of such injurious 

(dis)uses.201 Critically, however, this article suggests that a stewardship obligation—legally 

implemented through the adverse possession doctrine—is capable of redressing the 

‘externalities’ associated with private ownership of land, outlined above, that the traditional 

legal regulation (necessarily) cannot address.202 Whereas the obligations created by private 

and public nuisance are owed to, and are directly enforceable by, individuals to whom the 

nuisance has caused a particular disadvantage,203 the duty to steward is not ‘owed’, nor in 

the breach produces a particular disadvantage to anyone as such. It is, in this sense, a ‘global’ 

obligation—indirectly enforced by any individual, in principle, via an adverse possession 

claim—which reflects the ‘globalised’ consequences of the failure to steward.  

194 JA Pye (Oxford) Ltd v UK (2006) 43 EHRR 3 [2]. 
195 Barr v Biffa Waste Services Ltd [2011] EWHC 1003 (TCC) [329]. 
196 Hunter v Canary Wharf Ltd [1997] AC 655 (HL) 723. 
197 Cambridge Water Co v Eastern Counties Leather Plc [1994] 2 AC 264 (HL) 299 (Lord Goff), citing the earlier 
case of Bamford v Turnley (1862) 122 ER 27, 33. 
198 Rachael Mulheron, Principles of Tort Law (CUP 2016) 385 (online content). 
199 R v Rimmington [2005] UKHL 63, [2006] 1 AC 459 (HL) [6]. 
200 See Page Motors v Epsom and Ewell BC [1982] JPL 572 (CA). 
201 Karp (n 168) 749. 
202 Indicated by Hunter (n 170) 379. 
203 For private nuisance, Hunter (n 196); for public nuisance, Bodo Community v Shell Petroleum Development Co of 
Nigeria [2014] EWHC 1973 (TCC) [171] (a claimant must show ‘special damage peculiar to him’). 
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If there remains any objection to the stewardship hypothesis, an examination by 

Tony Honoré of the conditions in which ethical duties arise will help to defend the present 

analysis. Thus, rejecting the position that moral responsibilities can arise only through the 

bearer’s voluntary action, Honoré suggests that (‘special’) moral obligations will also arise 

in relation to ‘a need for an individual, a thing, or an institution to be cared for or supervised. 

In such a case, a special duty … may even against his will be imposed on the person who 

is deemed to be suitable to render this care or supervision.’204 One of Honoré’s own 

example candidates for this kind of obligation is the landowner: he has certain duties by 

virtue of being a landowner.205 As such, for example, the occupier’s liability rules206 are morally 

binding on even the unwilling legatee, given the overriding necessity to keep his land free 

from hazards to others.207 The necessity, not the voluntarism, drives the duty. 

It is arguable that this same principle may be extended within the landowner context 

to the stewardship duty, which is similarly driven by need: the ‘ecological imperative’ of land’s 

non-wastage.208 Given that most landowners obtain the rights (and duties) of land 

ownership voluntarily in any event, Honoré’s analysis—avoiding the counterintuitive 

conclusion that, for example, the needs of the community are morally irrelevant to the 

landowner’s holding unless the owner voluntarily assumes responsibility for those needs—

merely adds weight to the ethical case for stewardship. 

2.9 Arguments from Utility 

Furthermore, it is suggested that the legal development of a stewardship obligation would 

be entirely desirable in principle, in opposition to the form of ‘weak-minded 

libertarianism’209 outlined at the outset of this Part. In particular, it is urged, as the foregoing 

discussion has shown, that the traditional justification for absolute private property rights—

that they are necessary in order that land may be put to productive individual use in the 

first instance210—is in fact inadequate. A right exclusively to possess and enjoy property 

may be a necessary precondition for its productive use; but such a right is logically just as 

204 Tony Honoré, ‘Must We Obey? Necessity as A Ground of Obligation’ (1981) 67 Va L Rev 39, 51, 54-55. 
205 ibid 54. 
206 Landowners owe a duty to those who enter onto their land, including trespassers: Occupiers’ Liability Act 
1984, s 1. 
207 Honoré, ‘Must We Obey?’ (n 204) 54. 
208 Hunter (n 170) 315-316, 320. 
209 Claeys (n 91) 41. 
210 Locke (n 116). 
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conducive to the disuse of property as it is to its productive use. A stewardship obligation, 

therefore, in principle qualifies property rights at precisely the point at which the traditional 

rationale for these rights begins to fail. It may be suggested, however, that it is correct 

nonetheless to presume that the landowner knows what use of his land is ‘best or more 

appropriate. Leaving land idle may serve the beneficial purpose of holding it until the best 

use becomes clear.’211 In any event, one should respect the landowner’s decision regarding 

the use of his land: as owner, he is best placed to know its optimal use for the time being, 

even if a third-party observer might take issue with his decision. This argument might be 

referred to as the ‘evidentiary view’ of why landowner autonomy should be respected; and 

has been effectively met, albeit in a different context, by Ronald Dworkin.212 

 Specifically, the argument is ‘very far from compelling’ since it requires one to allow 

someone to retain his property even when he (dis)uses it in a way that he himself would 

accept as in no respect serving a ‘beneficial purpose’.213 It is in this sense that absolute 

property rights may reproduce the same ‘holdout problems’ that Epstein, above, suggested 

that a system of property rights was necessary to eliminate: absolute holdings may prevent 

the ‘assignment of particular resources to individuals who value them most either for 

production or for consumption’,214 just as an absence of settled property rights would do.  

A possible rejoinder here is that of the ‘economist’, viz. that if there are higher-

valuing users, then ‘through trade, all items will come to rest in the hands of those who value 

them most … anyone who can make better use of my property than I can will buy or rent 

it from me and turn the property to his better use.’215 The acquisition of title by adverse 

possession is objectionable, since it bypasses the market.216 Yet markets cannot always 

correct the law's ‘misallocations of rights’,217 for much the same reason that renders a 

requirement that squatters must compensate landowners unworkable:218 the amount a 

211 Stake (n 6) 2435-36. 
212 Ronald Dworkin, Life’s Dominion: An Argument about Abortion, Euthanasia, and Individual Freedom (Knopf 1993) 
223. 
213 ibid. 
214 Epstein, ‘The Not So Minimum Content of Natural Law’ (n 117). 
215 Rose (n 106) 81-2. See also Posner (n 57) 55-6. 
216 Carol Rose, ‘Property and Expropriation: Themes and Variations in American Law’ (2000) Utah L Rev 1, 9. 
217 Even when market transaction costs would be low (or outstripped by the utility gains): cf Coase (n 192) 15; 
Posner (n 57) 57; the Law Commission (n 63 and accompanying text). 
218 And, it follows from the above stewardship discussion, unsatisfactory in principle. A squatter’s inability to 
pay compensation should not be able to frustrate the success of his adverse possession in spite of the landowner’s 
default, which primarily drives the doctrine. 
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squatter would need to be willing and able to pay for land he values more than the existing 

landowner would, in general, simply be unattainable, excluding him from ‘us[ing] … the 

market mechanism for transfer.’219 It follows that a ‘judicial allocation of land’,220 in the form 

of adverse possession, may be defended quite consistently with an allocative efficiency 

rationale.221 

Fennell, in her own defence of adverse possession, perceives in this observation the 

doctrine’s ‘true niche goal’ that, she suggests, justifies it.222 Acquisition of title by adverse 

possession can be defended where this is ‘socially valuable’; and this is so when ‘the 

divergence between the valuations of the possessor and the record owner is great [in favour 

of the possessor] and a market transaction is unavailable to effect the transfer.’223 This 

‘efficiency case’ for adverse possession—the above discussion on stewardship would 

suggest—contains a number of compelling elements. Of particular force is its sensitivity to 

‘the stakes associated with locking up land in suboptimal uses’, especially given land’s 

potentially infinite useful life and the individual uniqueness of each parcel.224 Land, 

ultimately, is both a finite factor of production and an ecologically necessary natural 

resource; these are characteristics unique to it that materially distinguish it from other forms 

of property like chattels.225 Fennell suggests it is this fact which motivates the non-

voluntary, efficient redistribution of land in such instances as compulsory purchase by the 

government;226 and which, in theory, can and should likewise ‘animate adverse 

possession.’227  

Yet, it is suggested, this defence of the doctrine encounters many of the same 

‘normative problems’228 as those opposing Simmons, above. Despite land’s ‘unique 

characteristics’, it is still, in common with chattels, fundamentally an instance of property. 

It therefore invites libertarians’ suspicion ‘of any “efficiency” justifications for legal rules 

that allow forced exchange for compensation, much less rules that legitimise uncompensated 

219 Stake (n 6) 2467. 
220 ibid 2420. 
221 And so not only, it follows, where high transaction costs are a barrier to reallocation through the market: cf 
Posner (n 57) 83-4. 
222 Fennell (n 7) 1059. 
223 ibid 1073, 1087. 
224 ibid 1093. 
225 ibid 1091. 
226 ibid 1065-66. 
227 ibid 1064. 
228 ibid. 
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expropriations.’229 Fennell does anticipate the sort of related ‘deep, trumping moral 

objection’ to the adverse possessor demonstrated by the Law Commission;230 but she 

resolves to adopt a position that she supposes ‘need not undermine’, rather than explicitly 

challenges, this ‘moral stance’.231 As such, it is suggested that an efficiency-predicated 

adverse possession doctrine, in the final analysis, remains inherently vulnerable to a critical 

analogy with efficient theft. This would appear an inevitable consequence for a theory 

which, like Fennell’s, fails to criticise the paradigm of ownership as ‘the prerogative to use 

or not use the land as one pleases’, to the exclusion of duties.232 Fennell’s ‘efficiency case’ is 

essentially reducible to a theory of uncompensated, albeit efficient, breaches of absolute 

property rules.233  

 The foregoing confirms that the most robust defence of adverse possession will 

appeal to the primary moral stewardship argument, advanced above, that justifies defeasing 

a landowner’s title against a failure to steward. Yet, an efficiency-based logic of ‘higher-’ 

versus ‘lower-valuing users’ brings to bear socially important questions of utility that may 

still relevantly bear on the secondary question of distribution. The next section will map 

the analysis developed thus far onto a hermeneutical framework. 

2.10 Nozickian Theory of Entitlement 

In Anarchy, State, and Utopia, Robert Nozick articulates a theory of entitlement—about 

when, in principle, particular holdings are just or unjust—that may provide a useful 

analytical and practical framework for the obligation-driven adverse possession doctrine 

advanced in this article. Thus, ‘[t]he general outlines of [Nozick’s] theory of justice in 

holdings are that the holdings of a person are just if he is entitled to them by the principles 

of justice in acquisition and transfer, or by the principle of rectification of injustice (as 

specified by the first two principles).’234 Whether a landowner is properly entitled to his 

229 Robert Ellickson, ‘Adverse Possession and Perpetuities Law: Two Dents in the Libertarian Model of 
Property Rights’ (1986) 64(3) Wash U L Rev 723, 724. 
230 See ‘The Subtext of the Reform’ in Part 1. 
231 Fennell (n 7) 1044. 
232 Fennell (n 7) 1064 (emphasis in original). 
233 As Radin observes, these are incongruent positions: ‘the thoroughgoing rule-utilitarian approach to 
entitlement seems not to be absolute; it seems, in fact, to require redistribution of entitlements under certain 
circumstances.’ These entitlements cannot thus be absolute (Radin, ‘Problems for the Theory of Absolute 
Property Rights’ (n 62) 108-09). 
234 Nozick (n 92) 153. 
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land, therefore, depends on his holding’s conformity with these principles. That is, on the 

legitimacy of both its status-transition from ‘unheld’ to ‘held’ in the first instance,235 and of 

its transference to him from the previous holder. Where all holdings satisfy these 

principles,236 for Nozick, distributive justice has been achieved.237  

Crucially, therefore, Nozick’s ‘entitlement theory of justice in distribution is 

historical; whether a distribution is just depends upon how it came about.’238 It is accordingly 

distinguished from the aforementioned utility-based conceptions of distributive justice—

based on the outcome, or end-state, in a given distribution of property rights239—and is thus 

free from its criticisms. In particular, if injustice in holdings is historically determined, 

rectification of that injustice (the third principle) does not involve an interference with 

property rights: at the point of rectification, the holding has already been rendered 

illegitimate by virtue of the relevant historical fact240—the land is then no longer 

‘encumbered with entitlements which ought to be preserved’.241 However, given this Part’s 

project—to demonstrate that justice in holdings is not a ‘wholly “private”’ matter242—this 

article rejects Nozick’s conclusion that the principles of acquisition and transfer ‘exhaustively 

cover the subject of justice in holdings’.243 Injustice in holdings is not limited to the 

illegitimacy of the transition from one situation to another, or of the root and chain of a 

given title:244 a landowner might yet fail adequately to steward the land that was otherwise 

justly acquired and transferred.  

Nonetheless, it is suggested that injustice in holdings associated with default of an 

ongoing stewardship obligation is, in principle, entirely consistent with the Nozickian 

model. First, whether such a default has occurred will be no less of a historical question 

than whether a transfer of land has been legitimately conducted. Second, Nozick himself 

recognises—as did Simmons, above245—that ‘[s]ome reflection of the [Lockean Proviso] 

constrains later actions’: private property should not bear out absolute control over the 

235 ibid 150. 
236 Given spatial parameters: within the UK, for example. 
237 Nozick (n 92) 151. 
238 ibid 153. 
239 ibid 153-55. 
240 ibid 173. 
241 Lawrence Davis, ‘Nozick’s Entitlement Theory’ (1976) 73 J Phil 836, 843. 
242 Radin, ‘Introduction: Property and Pragmatism’ (n 118) 25. 
243 Nozick (n 92) 151. 
244 cf Nozick (ibid) 152; Radin, ‘Introduction: Property and Pragmatism’ (n 118) 25. 
245 See ‘Injustice in Individual Holdings’. 
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resources ‘necessary for life’, such as land.246 This article would therefore add stewardship 

to the principles that may generate an unjust holding, subject to rectification, under the 

entitlement theory. Though Nozick does not himself attempt to specify the details or 

content of his principles of justice in holdings,247 it is suggested that the rectification 

principle may, corresponding with that modification, find (part) expression in the adverse 

possession doctrine. An adverse possession claim, on the analysis presented in this article, 

should be understood as ‘rectifying’ the injustice in holdings resulting from the neglectful 

landowner’s failure to steward. 

Critically, whilst this injustice and the need to rectify it are historically determined, 

the entitlement theory can accommodate end-state distributive justice principles like utility 

‘as rough rules of thumb meant to approximate the general results of applying’ the rectification 

principle.248 How an instance of injustice in holdings may be rectified in practice, it follows, 

is a reflexive inquiry that may draw on information about the parties involved and their 

circumstances in order to attain a particular (‘just’) outcome in distribution. This inquiry 

thus bridges the analytic gap mentioned above, between the extinguishment of the 

landowner’s right and the generation of a new right in the adverse possessor.249 In turn, the 

application of these principles, reflected in the distribution end-result, fortifies the defence 

of the adverse possession doctrine: not only is it defensible in principle, but also in practice 

as a context-sensitive mechanism for redistributing rights. 

2.11 Applying the Rectification Principle 

One possible set of rule-guiding principles is economic in nature. Following Richard 

Posner’s economic analysis of law, injustice in holdings should be rectified in favour of the 

adverse possessor where this maximises marginal utility of income. Thus: 

Over time, a person becomes attached to property that he regards as his own, 

and the deprivation of the property would be wrenching. Over the same period 

of time … a person loses attachment to property that he regards as no longer 

his own, and the restoration of the property would give him therefore only 

246 Nozick (n 92) 179. 
247 ibid 153. 
248 ibid 231. 
249 See ‘The ‘How’ of Property: Lockean Labour-Desert’. 
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moderate pleasure … [t]he adverse possessor would experience the deprivation 

of property as a diminution in his wealth; the original owner would experience 

the restoration of the property as an increase in his wealth. If they have the same 

wealth, their combined utility will be greater if the adverse possessor is allowed to keep the 

property.250 

That is to say, the adverse possessor and landowner will have the ‘same wealth’ 

where the land is included in the possessor’s wealth and excluded from the owner’s; the 

land’s value would therefore represent their wealth differential, ceteris paribus.251 This is an 

unrealistic assumption. However, so long as the possessor’s initial wealth is by any measure 

smaller than the owner’s, the analysis will stand.252 In such a case—given that the 

relationship between marginal utility and income is inversely proportional—reallocating the 

land to the adverse possessor would maximise marginal utility. In Fennell’s terms, the 

possessor would be the ‘higher-valuing user’.253 Though, in view of that discussion,254 this 

‘efficiency case’ for the doctrine is now analytically secondary to, and conditional on, an 

effective primary moral case for effecting the redistribution in the first place. 

 Instrumental economics, in theory, provides a strong prima facie case for generating 

a new right in the type of adverse possessor envisaged by this article—the ‘squatter’. In 

general, it may be assumed that an adverse possessor, squatting for residential purposes, 

owns no other land that would serve this purpose; whereas the neglectful landowner, on 

the strength of his long absence, does. The possessor—representing the ‘have-nots’255—

will therefore be relatively poorer, in whose hands the land will accordingly produce greater 

marginal utility.256 More particular evidence as to each party’s relative wealth might also be 

taken into account as appropriate, where available. 

Stake, however, outlines certain practical uncertainties facing the application of the 

economic ‘efficiency case’.257 Primarily, as the foregoing implicitly recognises, the analysis 

simply does not obtain where the parties’ wealth is in parity (or where the adverse possessor’s 

250 Posner (n 57) 78-9. 
251 Stake (n 6) 2457. 
252 ibid. 
253 Fennell (n 7) 1040. 
254 See ‘Arguments from Utility’. 
255 Green (n 141) 240. 
256 Stake (n 6) 2457. 
257 ibid 2457-59. 
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is the greater): if in fact such cases—such as the boundary dispute, presupposing two 

landowners—represent the majority of adverse possession claims,258 the premise (and so 

force) of the efficiency case is largely undermined. This may be so; however, on the 

argument advanced in this article, this has only very limited consequences for the prospect 

of redistribution under the doctrine. In lieu of the economic argument in the boundaries 

context, a court will simply appeal to different rule-guiding principles. For example, that 

the adverse possessor was acting ‘reasonably’ might instead be sufficient to justify 

generating a new right in him.259 It is suggested, though, that there is a more fundamental 

problem with having regard only to the economic instrumentality of redistribution: it is 

unreflective of the (morally significant) reason why ‘a person becomes attached to property 

that he regards as his own’, such that its deprivation would be ‘wrenching’.260 This is not 

reducible to units of efficiency: as Margaret Radin has urged, ‘efficiency is not the only 

consideration, and … [monetary] value is not the only kind of value at stake.’261 

 Thus, Radin has argued, parcels of land are not merely factors in one’s wealth. Whilst 

for some individuals land will have a purely economic significance—to them, it is 

‘fungible’—it is possible for human agents to become so ‘closely bound up’ with certain 

property that it comes to constitute their personhood—to them, it is ‘personal’.262 The 

relationship between person and land has the potential therefore to acquire a critical moral 

significance: where land is constitutive of one’s person, continued possession and control 

of that land is essential to maintain the integrity of his person263—in essence, to take away 

that land is to tear away the roots of his being.264 This is not so where that relationship is 

merely ‘fungible’. Radin’s analysis, in more palpable terms, thus recognises that the loss of 

property in which one has a personal endowment is painful in a sense which is inapplicable 

to the loss of a financial asset.265 The personhood perspective therefore justifies a ‘hierarchy 

of protection’ of claims to property:266 on the present analysis, injustice in holdings should 

258 Law Com No 254 (n 21) paras 10.15, 10.54; Posner (n 57) 79; Stake (ibid) 2457. 
259 But this is not the same as positing ‘good faith’ as a de facto prerequisite for a successful adverse possession 
claim: see ‘The Past and Present Legal Framework’ in Part 1. 
260 Posner (n 57) 78. 
261 Radin, ‘Introduction: Property and Pragmatism’ (n 118) 23. 
262 Radin, ‘Property and Personhood’ (n 186) 36-8. 
263 ibid 71. 
264 Holmes (n 114) 477. 
265 Radin, ‘Property and Personhood’ (n 186) 37. 
266 ibid 53. 
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be rectified in favour of the adverse possessor if his relationship with the land is personal, 

versus that land’s fungibility vis-a-vis the landowner.  

 This perspective thus stated, however, has variously received the criticism that it 

cannot justify an adverse possessor’s ‘superior title’ against the owner unless the latter has 

lost all personhood in the land; it necessitates that the owner literally ‘forget’ about the 

land—an exceptional case.267 However, it is suggested this criticism oversimplifies the 

theory; it overlooks the nuance possible in a ‘continuum from fungible to personal’.268 

Between these opposite poles is a dynamic range: the personal/fungible dichotomy merely 

constructs reference points for decision-makers; it does not create binary ‘either/or’ 

categories.269 As such, whether an adverse possessor can claim ‘superior title’ on a 

personhood analysis pivots on the point at which ‘the titleholder is detached enough and the 

adverse possessor attached enough to make the switch’.270 On this article’s analysis, the 

answer to Radin’s question—‘Should this judgment be made case-by-case or approximated 

by a blanket rule?’271—can and should be ‘both’. The requisite period of possession may 

approximate this threshold; yet whether the adverse possessor has the morally stronger 

claim on a personhood analysis is inevitably a fact-sensitive—and perhaps somewhat 

impressionistic—question. 

 The key merit of the personhood perspective is that, in emphasising the person-

property relationship, it can look beyond the (legal, financial) status of the individual subject 

in guiding the rectification principle; whether landowner or squatter, the wealthier or the 

poorer, the personal distinction is immaterial to the analysis. It is thus disappointing that 

Radin effectively excludes the advertent adverse possessor from the theory: to her, ‘it is 

unclear how one’s personhood can become bound up with ownership of something unless 

she thinks she owns it.’272 Yet, if people and property become intertwined gradually,273 it 

seems feasible that an impression of ‘ownership’ might also develop over time. The facts 

of Best v Chief Land Registrar arguably bear this out.274 Whether a personhood analysis is 

267 Cobb and Fox (n 13) 252; Stake (n 6) 2456. 
268 Radin, ‘Property and Personhood’ (n 186) 53. 
269 ibid 53-4. 
270 Radin, ‘Problems for the Theory of Absolute Property Rights’ (n 62) 111. 
271 ibid 111. 
272 ibid 111-12. 
273 Radin, ‘Property and Personhood’ (n 186) 54. 
274 [2015] EWCA Civ 17, [2016] QB 23 (CA). Mr Best, an adverent squatter, began to treat the property as his 
own, and did not recognise himself as a trespasser: [12], [13]. 
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‘comfortable’ with the advertent adverse possession case will therefore, again, be fact-

dependent. 

 The foregoing is a selection of principles that might guide a decision-maker in 

bridging the analytic gap between the extinguishment and regeneration of property rights 

in land, by means of the rectification apparatus of adverse possession. It is not intended to 

be exhaustive. In sum, it would favour redistribution where, in consequentialist terms, 

marginal utility would be maximised, and/or where omitting to redistribute would give rise 

to a greater magnitude of personal injury for the adverse possessor. The final part will 

suggest a reworking of the existing law on adverse possession that would carry into effect 

the case for reform articulated in this Part. 

 

Part III: The Proposed Reform 

Graham Battersby is partly correct to reject the argument275 that adverse possession (in its 

pre-2002 configuration) should be virtually abolished on account of its incompatibility with 

title by registration, lest the ‘tail be allowed to wag the dog’.276 This article, after all, has 

argued that the adverse possession doctrine merits resumption of its full membership in 

the scheme of land law: whatever the prevailing system for rooting titles, thus, that 

membership should take normative priority. However, this article concedes—without 

prejudice to the criticisms offered in Part I —that title by registration represents the 

entrenched policy of the law. Yet, whilst any reform of adverse possession must agree with 

that policy, the notification regime under the 2002 Act—by reinforcing a concept of 

property that occludes landowner obligations—tracks that policy disproportionately. 

Adverse possession can and should be reformed, consistently with registered title, to reflect 

both its primary premise of non-absolute property rights and its secondary project of justice 

in distribution—which, it is recognised, the grant of the freehold estate may not always 

implement. The following possibilities occurred to the author on reflection and, whilst each 

contains its particular merits and represents a weaker or stronger correction of the status 

quo, none is offered as a ‘perfect’ reform. 

275 See ‘The Law Commission’s Case for Reform’ in Part 1. 
276 Graham Battersby, ‘Informally Created Interests in Land’ in Susan Bright and John Dewar (eds), Land Law: 
Themes and Perspectives (OUP 1998) 495. 

39

Exeter Law Review 45th edn



3.1 An Option to Purchase 

One possibility might be to generate a right compulsorily to purchase the land, or an ‘option 

to purchase’ in the possessor following the relevant period of adverse possession. The 

possessor would be automatically granted a registrable proprietary right to acquire the land, 

irrespective of the landowner’s consent,277 following the payment of a measure of 

compensation, objectively ascertained278—the land’s market value. However, this is 

persuasive only if the ‘land theft’ objection, in spite of the case presented in this Part, 

continues to be accepted: otherwise, it is met by the same criticisms applicable to the use 

of the market to effect the transfer.279 Moreover, a transaction presupposes a transacting 

partner: if the landowner proves to be an indefinite absentee, the object behind this 

proposal—and so of the adverse possession doctrine, viz. to rectify unjust holdings, is 

frustrated. 

3.2 A Tenancy at Will 

A second possibility might be to utilise the tenancy at will: following the relevant period of 

adverse possession, the possessor becomes a tenant at will over the land, protecting his 

continued (residential) use of it whilst preserving the landowner’s title. Whereas a leasehold 

estate must have a definite duration, precluding open-ended conditions of termination,280 a 

tenancy at will is indefinite:281 there is, accordingly, an opportunity to configure the tenancy 

so as to terminate on the possessor’s own period of absenteeism—his right would be directly 

defeased by a failure to steward. In addition to emboldening the landowner’s stewardship 

duty, therefore, this possibility directly addresses the criticism that a blanket extinction of 

the landowner’s rights is a ‘disproportionate’ answer to long possession,282 whilst also 

recognising Kate Green’s supporting observation that the category of ‘squatter’ includes 

277 London and South Western Railway Co v Gomm (1882) 20 Ch D 562. 
278 Kevin Gray and Susan Gray, Elements of Land Law (5th edn, OUP 2009) 1068. 
279 See ‘Arguments from Utility’. 
280 Lace v Chantler [1944] KB 368 (CA) 370; Prudential Assurance Co Ltd v London Residuary Body [1992] 2 AC 386 
(HL). 
281 e.g. Errington v Errington and Woods [1952] 1 KB 290 (CA) 296. 
282 e.g. Pye (n 89) 710 (Neuberger J). See also Amy Goymour, ‘The Acquisition of Rights in Property by the 
Effluxion of Time’ in Elizabeth Cooke (ed), Modern Studies in Property Law: Volume 4 (Hart Publishing 2007) 
192-93. 
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‘those who use someone else’s land but who do not necessarily want to become the 

“owners” of it’.283  

However, the utile fragility of the tenancy at will also means, in its essence, it is 

vulnerable to termination at will—including, it follows, by the landowner.284 If the liability 

to pay rent under the tenancy285 envisages that the landowner (eventually) be notified, this 

proposal would represent no improvement on the status quo: likewise, the landowner may 

evict, only to ‘sink back into slumber’.286 If it is accepted that unjust holdings should be 

rectified, this is fundamentally unsatisfactory. Further, rather than dispensing with the 

‘proportionality’ objection, this proposal may simply recreate it in the inverse: justice in the 

result equally might not be served by the blanket grant of a fragile, ‘fleeting’, non-proprietary 

right of occupation.287 

3.3 An Analogy with Proprietary Estoppel 

A third possibility develops a functional and structural parallel with the doctrine of 

proprietary estoppel. Proprietary estoppel is an equitable doctrine, and, in its core elements, 

is engaged where the landowner A makes a representation to B that the latter will attain 

some proprietary interest in A’s land; B relies on that representation to his detriment; and 

the representation is not made good.288 Estoppel automatically generates an equity in B 

once these elements are met, which may then be satisfied, ‘concretised’, by a court.289 This 

involves an exercise of judicial discretion,290 and admits of a ‘wide range’ of possible 

relief.291 Similarly, the adverse possession doctrine might operate to generate an equity, or 

some form of inchoate right over the land—as with proprietary estoppel, a registrable 

proprietary one292—in favour of the possessor automatically following the relevant period 

of adverse possession. The landowner’s registered title is thus preserved immediately 

283 Green (n 141) 241. See also Fennell (n 7) 1052. 
284 Colchester (n 16) 483. 
285 e.g. Mayor and Burgesses of Lewisham v Masterson (2000) 80 P & CR 117 (CA). 
286 Martin Dixon, Modern Land Law (9th ed, Routledge 2014) 488. 
287 Wheeler v Mercer [1957] AC 416 (HL) 427-28. 
288 Gray and Gray, Elements of Land Law (n 278) 1199. 
289 G v G (Matrimonial Property: Rights of Extended Family) [2005] EWHC 1560 (F) [109]. 
290 e.g. Jennings v Rice [2002] EWCA 159 (CA). 
291 Yaxley v Gotts [2000] Ch 162 (CA) 175. 
292 Land Registration Act 2002, s 116(a); Gray and Gray, Elements of Land Law (n 278) 1238. 
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following that successful period. This inchoate right may then likewise be satisfied by a 

court, according to a remedial discretion.  

This reform possibility has the critical merit of structurally accommodating both the 

deontological principle underlying the need to rectify injustice in holdings and 

consequentialist principles of justice in distribution. The remedial discretion in particular 

permits the creation in the possessor of a right that is on specific facts commensurate with 

the court’s assessment of, inter alia, marginal utility of income;293 the financial and personal 

investment of each party in the land; and the value of the land at stake. In common with 

proprietary estoppel, therefore, in some cases the grant of the freehold will be 

appropriate—such as in Best294—and in others, a lease, or even a licence—such as, perhaps, 

in Pye v Graham.295 Even though an (ascertainable) landowner will be notified of the 

possessor’s claim, he is thus, crucially, no longer empowered to veto that claim.296 

 It might be objected that adverse possession and proprietary estoppel, contrary to 

this proposal, must be kept distinct, since ‘the policy issues affecting the two categories are 

different.’297 Though, whilst this article agrees with Battersby that adverse possession has a 

moral rationale,298 it does not support his suggestion that proprietary estoppel is 

‘fundamentally’ concerned with B’s legitimate expectations that the representation be made 

good.299 This rationale assumes that B’s expectations will be sufficiently specific to be made 

good; yet this is not always so.300 Rather, it is concerned foremost with preventing A from 

acting ‘unconscionably’—immorally—viz. reneging on his representation in spite of B’s 

detrimental reliance.301 

Proprietary estoppel and adverse possession, thus, are similarly aimed at rectifying 

moral wrongs, and in a manner that produces justice in the result.302 However, the historical 

facts that both doctrines are aimed at rectifying are morally significant in different respects. 

293 Assets are specifically relevant to the exercise of discretion in proprietary estoppel: Jennings (n 290) [52]. 
294 n 274. 
295 n 53. 
296 cf Cobb and Fox (n 30). 
297 Battersby (n 276) 489. 
298 ibid 489-90. 
299 ibid 490. 
300 cf Jennings (n 290) [50]. 
301 Taylors Fashions Ltd v Liverpool Victoria Trustees Co Ltd [1982] QB 133 (Ch) 151-52; Gillett v Holt [2001] Ch 210 
(CA) 225. See also Simon Gardner, ‘The Remedial Discretion in Proprietary Estoppel—Again’ (2006) 122 
LQR 492, 500. 
302 Sledmore v Dalby (1996) 72 P & CR 196 (CA) 205, 209. 
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In proprietary estoppel, the effects of the immorality are ‘localised’ to particular individuals 

and the justice is corrective; whereas, in adverse possession, these effects are ‘globalised’, 

and the justice is distributive.303 The two doctrines might therefore interact. Indeed, under 

the LRA 2002 Schedule 6, they have effectively been integrated.304 Significantly, noting a 

useful ‘parallel’ with proprietary estoppel, the Law Commission in its Consultative 

Document recognised the potential role for discretion when determining the appropriate 

remedy in response to an adverse possession claim.305  

One further objection might be that, by making the consequences of adverse 

possession contingent on discretion, there is a failure of ‘the need to bring about a decisive 

result’.306 This is literally true; though the necessity of decisiveness is more apparent than 

real if, as this article would suggest, it leads either to the disproportionality of the pre-2002 

adverse possession regime, or, inversely, to the virtual abolition of the doctrine under the 

2002 Act. Remedial discretion forestalls these extremes; it permits a middle ground. 

Moreover, as the foregoing demonstrates, this remedial discretion is not aimless or 

unprincipled. In common with proprietary estoppel, it has a particular aim, set by law;307 

and the aim to achieve justice in distribution appears no more or less amorphous or 

uncertain than that to rectify unconscionability.  

 

Conclusion 

This article has argued the case that, contra the Law Commission,308 the doctrine of adverse 

possession has an essential and current role to play in both registered and unregistered land. 

This owes to a simple observation: the advent of registered land has not rendered land any 

less scarce a natural resource, nor any less ecologically essential vis-a-vis mankind. Stark 

against this backdrop appears the landowner envisaged by the Law Commission’s 

notification regime, resembling Forster’s Mr Wilcox from Howard’s End, who, after more 

than a year’s absenteeism from his estate 

303 Gardner, An Introduction to Land Law (n 184) 126-28. 
304 Land Registration Act 2002, sch 6, para 5(2). 
305 Law Com No 254 (n 21) para 10.55. 
306 Law Com No 271 (n 9) para 14.61. 
307 Gardner, ‘The Remedial Discretion in Proprietary Estoppel—Again’ (n 301) 505-07, 511-12. 
308 Law Com No 254 (n 21) para 10.18. 
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… can only repeat what I said before: I do not give you and your sister leave to 

sleep at Howard’s End.309 

This article, however, rather envisages the ‘superfluous man’ from Gloucester’s speech in 

Shakespeare’s King Lear; by failing to steward his land in view of his neglect, he invites an 

adverse possession claim 

So distribution should undo excess, and each man have enough.310 

In sum, it has been argued that a development of the right-limiting aspects of Locke’s 

philosophy on property, such as that attempted in this article, provides the necessary 

foundation on which to postulate the existence of landowner obligations, qualifying the 

individual landholding. However, given the necessity that there be an irreducible minimum 

of stability to property rights, and that the propriety of uses might foreseeably vary across 

time and space, these qualifying obligations should not be positive. This article thus 

proposes a negative form of landowner obligation that, as the above observation in this 

conclusion attests, should take the shape of an ethico-legal duty to steward. Land that is 

neglected, whether advertently or not, has been inadequately stewarded: a loss of title to 

land by adverse possession in consequence of its neglect is thus ethically defensible. In the 

final analysis, even if the reader is yet reluctant to accept that neglect should entail a 

complete forfeiture of title, the proposed creation of a remedial discretion—in addition to 

better attaining distributive justice—should resolve remaining doubts.  

 

 

 

 

 

309 EM Forster, Howard’s End (Penguin 2012) Chapter 38. 
310 William Shakespeare, King Lear (Wordsworth Editions 1994) Act IV, Scene 1. 
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Abstract  

 

Takings at sea by pirates, enemies and state authorities have been and remain a constant threat to ship 

and cargo owners. In this article we trace the response of the London insurance market to this risk, and we 

consider in particular three recent English decisions that have sought to clarify various aspects of the law. 

Our focus is on the three most important wordings that might relate to takings at sea: piracy; capture and 

seizure; and malicious acts. As the article demonstrates, these concepts are not as straightforward as they 

might at first sight appear.     

 

Part I: The history of insurance wordings on takings at sea 

 

     The risk of the taking of a vessel or cargo at sea was for many years far more significant 

than loss by sea perils. The modern London market for marine insurance can be traced 

back to the end of the seventeenth century at the latest, and during its formative period in 

the following 200 years until the final defeat of Napoleon in 1815 war at sea between the 

European powers was all but constant. The law of nations, embryonic in 1756 on the 

outbreak of the Seven Years War, but transformed in the following half-century, 

recognised the right of a belligerent power to disrupt enemy trade by seizing enemy vessels 

and cargoes and having them judicially condemned as prizes. Neutral vessels were not 

necessarily immune from condemnation, as when they had been put to enemy use, or were 

carrying “contraband of war” to an enemy port or sought to break a blockade imposed 

upon an enemy port. Captures were affected both by state warships and also by merchant 

vessels – privateers – authorised by their governments to do so under Letters of Marque. 

Condemned subject matter was sold and the proceeds distributed amongst the captors. In 

England, every new war saw the passing of a Prize Act authorising the issue of Letters of 

Marque to privateers and setting out the manner in which the proceeds were to be 
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distributed amongst the crew of naval vessels.1 The Napoleonic Wars, running from 1803 

to 1815, saw major extensions of the principles of prize-taking, with the introduction by 

Britain and France of measures designed to prevent any neutral trade with the enemy. This 

led to retaliatory measures by the neutral United States, which embargoed trade with both 

nations. 

     All of this provided a major challenge for marine insurers. A Report of the House of 

Commons published on 18 April 18102 showed that some 95% of the London market had, 

since the prohibition in the Bubble Act 17193 on the writing of marine insurance by 

companies other than two largely ineffective chartered corporations, the Royal Exchange 

and London Assurance, fallen into the hands of individual underwriters originally based at 

Lloyd’s Coffee house. The standard marine policy wording, which was formally adopted 

as the Lloyd’s SG form on 12 January 1789 and which codified a century of practice, did 

not draw a distinction between natural sea perils and losses resulting from human 

intervention. The Lloyd’s SG Policy – adopted also by the two chartered companies with 

minor variations for cargo coverage – stated that the perils assumed by underwriters were: 

 

“of the seas, men of war, fire, enemies, pirates, rovers, thieves, jettisons, letters of 

mart and counterpart, surprisals, takings at sea, arrests, restraints, and detainments 

of all kings, princes, and people, of what nation, condition, or quality soever, 

barratry of the master and mariners, and of all other perils, losses, and misfortunes, 

that have or shall come to the hurt, detriment, or damage of the said goods and 

merchandises, and ship, etc, or any part thereof.” 

 

     Underwriters were thus content to pay for losses by capture by pirates and the losses of 

those unfortunate owners who transgressed neutrality in the wars of others, just as if there 

had been a natural casualty. In recognition of the risks of war, some early policies did seek 

to exclude takings at sea, by the words “free of capture and seizure” (the FCS Warranty). 

1 The first such measure was 13 Geo 2, c 4, passed in 1740. The law was consolidated in the Naval Prizes Act 
1864, much of which remains in force, albeit in practice notionally only. 
2 Select Committee Appointed To Consider of the Act of the Sixth of George the First, and of the State and 
Means of Effecting Marine Insurances, Report of the Select Committee upon Marine Insurances (18 April 1810, HC 
Papers 26). 
3 33 Geo 3, c 13. 
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However, there are very few early reported cases in which that formulation was used,4 and 

the provision did not become widespread until the outbreak of the wars with France in the 

aftermath of the French Revolution. The Bubble Law Repeal Act 18255 opened the market 

to other insurers, although the new companies for the most part retained the Lloyd’s SG 

wording. 

     The century following the defeat of Napoleon saw a series of wars on the European 

mainland and in distant European colonies. Although British warships were engaged in 

asserting imperial trading rights in China, Africa and Asia, there were relatively few threats 

in Europe to the British merchant fleet in this period, other than during the brief the 

Crimean War in 1854 where there was a rash of prize-taking in the Baltic. The FCS 

Warranty accordingly became necessary only for British vessels (or foreign vessels insured 

in London) trading in areas of conflict – notably, South America – where embargoes were 

in place. One important consequence of the Crimean War was the Paris Declaration of 

1856, by which most of the leading maritime nations agreed to abolish privateering. Prize-

taking by naval vessels remained in place, however, and the US refused to accede to the 

Paris Declaration because it had not taken the further step of prohibiting the search of 

neutral vessels for enemy cargoes and had thus not implemented the principle that “a free 

ship means free goods.”  

     The outbreak of the American Civil War in 1861 had important implications for the 

London insurance market. Britain declared neutrality in the conflict from the outset, but 

insurers faced losses from three sources. First, British vessels and cargo owners were all 

too keen to attempt to break the blockade of Confederate ports imposed by the Union 

Government. As the blockade tightened, the technique adopted was for cargo to be sent 

across the Atlantic in British vessels to nearby neutral ports (Havana and Matamoros in 

Mexico were favourite choices) and there held until an opportunity arose to run the 

blockade. The Union countered by treating the voyage from Britain to a neutral point as 

itself an attempt to break the blockade, an analysis confirmed on a number of occasions 

by the US Supreme Court.6 Secondly, a small number of Confederate cruisers – ironically, 

4 The earliest reported example is Green v Brown (1743) 2 Str 1199, 93 ER 1126. 
5 6 Geo 4, c 91. 
6 Representative is The Peterhoff, 72 US 28 (1866). 

47

Exeter Law Review 45th edn



built in Britain to the order of the Confederate Government7 – cruised the Atlantic and 

seized neutral cargoes destined for the Union, burning vessels that could not prove neutral 

ownership. Thirdly, the cruisers targeted Union merchant vessels, leading to the bulk of 

the Union merchant fleet eschewing the Union flag for that of Great Britain in order to 

secure neutrality, and such vessels were typically insured in London. 

    Even in time of peace, there remained a constant threat of takings at sea. The main 

source of loss was at the hands of pirates. Piracy is as old as legitimate trading and has 

raised its head in different parts of the world at different times, preying opportunistically 

on local circumstances. Unlike privateers, pirates did not act for the benefit of any state, 

but rather purely for their own purposes. It was immaterial to the activities of pirates 

whether or not war was raging, and indeed many pirates were naval crew who had been 

ejected from state employment in peacetime. Others were deserters from merchant vessels, 

seeking better pay than offered by the then legal principle that wages were earned only on 

the safe delivery of the cargo.8 Typically, pirates would either misappropriate vessels and 

their cargoes or hold them to ransom. The line between the activities of privateers and 

pirates was in many instances blurred.  

    Piracy aside, English law itself authorised the seizure of vessels for contravening trading 

laws. The Navigation Acts, in force from 1650 until 1850, restricted trade with colonies to 

English (after union with Scotland in 1707, British) vessels with English crews on pain of 

forfeiture, and technical infringements were easily committed. The British prohibition of 

the slave trade in 1807 saw many vessels taken for breach. Additionally, smuggling and 

other customs infringements could lead to forfeiture.  

      British naval seizure of a merchant vessel for contravening British trading laws could 

not, for reasons of public policy, give rise to a claim under an insurance governed by 

English law. However, piratical seizure and the taking of a neutral British vessel by a 

belligerent in furtherance of economic warfare remained serious threats in the second half 

of the nineteenth century. In this period, the risk of takings at sea was such that the old 

7 The most important in terms of impact were The Alabama and The Florida. The third of the cruisers, The 
Shenandoah, was not built on Confederate orders, but was acquired by the Confederacy and then fitted out in 
Melbourne for cruising. 
8 An ancient principle, confirmed in The Juliana (1822) 2 Dods 504, 165 ER 1560, abolished in part by the 
Merchant Seamen Act 1844, 7 & 8 Vict, c 112, and in full by the Mercantile Marine Act 1850, 13 & 14 Vict, c 
96. 
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FCS Warranty was pressed into general use, but in a much-expanded form. The wording 

adopted in 18839 excluded: 

  

“capture, seizure, and detention, and all the consequences thereof or of any attempt 

thereat, and free from all consequences of hostilities, riots, or commotions.”  

 

     Policies could be obtained without that exclusion, but only at a greatly enhanced 

premium. In 1883 the FCS Warranty was altered by Lloyd’s to add the words “piracy 

excepted”, thereby confirming that piracy was an ordinary marine peril and not taken out 

of cover by the FCS Warranty. The Institute of London Underwriters, consisting of marine 

companies and Lloyd’s, was incorporated in June 1884, charged with the role of drafting 

wordings for the London market. A series of new clauses were subsequently adopted, and 

the FCS Warranty itself underwent many modifications to reflect the nature and intensity 

of war risks. The wars at sea in the first half of the twentieth century saw the market 

offering, in the form of Institute War Risks, the cover excluded by the FCS Warranty. It 

suffices to say that the rather curious position reached by 1982 was that a claim was possible 

for capture, seizure or detention if: (i) the risk was within the primary marine policy; (ii) the 

risk was taken out of the primary marine policy by the FCS Warranty; and (iii) the risk was 

within the words of the war risks policy. 

     The overhaul of marine wordings in 1983 with the issue of series of new Institute 

Clauses10 for Hulls,11 Cargo12 and War, produced a more straightforward approach. Marine 

policies and war risks policies are written on a mutually exclusive basis. In general terms, 

takings at sea are generally regarded as war risks perils and insured on that basis either by 

a War Risks Policy or under the rules of a War Risks Mutual Association. The most 

important war risks perils excluded from marine policies but covered by war risks 

insurances are capture, seizure and persons acting maliciously.  

9 In the aftermath of Cory v Burr (1883) 8 App Cas 393 (HL), discussed below. 
10 The Institute of London Underwriters merged with the London Insurance and Reinsurance Market 
Association in 1999, to form the International Underwriting Association so that the Institute no longer exists, 
but the phrase “Institute Clauses” remains in general use. 
11 The Institute Hull Clauses were recast in 1996, with few substantive changes. The International Hull Clauses 
adopted in 2003 had wider-ranging reforms, but these are rarely used in practice. 
12 The Institute Cargo Clauses were redrafted with some important extensions in 2009. 
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    Piracy has since 2005 been treated as a war risk under hull policies, although it remains 

a maritime peril under cargo policies written on an all risks basis.13 The meaning of piracy 

is of importance for other purposes. As regards contracts for the carriage of goods by sea, 

the standard exclusion for “perils of the sea” was held in two early cases, Pickering v Barkley14 

and Barton v Wolliford,15 to encompass loss by piracy. The risk of piracy was thus borne by 

cargo owners, and that generally remains the position under modern arrangements. 

 

Part II: Loss by taking at taking at sea 

 

Before discussing the substantive nature of the specific risks insured, it is necessary to 

consider initially whether the taking of a vessel or cargo at sea is a “loss” for the purposes 

of a marine policy. If there is no loss, there can be no question of a claim. The Marine 

Insurance Act 1906 (“the MIA 1906”), whose provisions are replicated in some 80 

jurisdictions and reflected in the law of many others, draws a distinction between actual 

total loss, constructive total loss and partial loss. There is a total loss under section 57 

where the assured has been “irretrievably deprived” of the vessel, a term which means that 

there is no possibility of recovery. In such a case, the assured may simply claim for the full 

sum insured. By contrast, if there is some prospect of recovery, section 60(2)(ii) provides, 

in respect of a vessel, that the assured can serve a notice of abandonment and treat the 

seizure as a total loss: 

  

“where the assured is deprived of the possession of his ship … by a peril insured 

against, and (a) it is unlikely that he can recover the ship, or (b) the cost of recovering 

the ship would exceed [its] value when recovered …” 

 

If neither of these provisions applies, in that the seizure is temporary only, then the assured 

has suffered no loss at all and there is no claim.16  

13 See the Institute Cargo Clauses A. Cargo policies may be written on the basis of specific risks (Institute 
Cargo Clauses B and C) and under those policies piracy is not a named insured marine peril. 
14 Pickering v Barkley (1648) Sty 132, 82 ER 587. 
15 Barton v Wolliford (1687) Comb 56, 90 ER 341. 
16 This was not always the case. When these principles were developed in the period between 1760 and 1815, 
the primary risk was seizure by the enemy. In many cases the vessel and cargo were recaptured and returned to 
their owners, but legislation required payment of a proportion of the value saved to the recaptors. In such 
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     Two initial points are necessary in the understanding of these provisions. First, the 

phrase “it is unlikely” was not a faithful codification of the common law. The cases were 

decided in the period of war from 1756 to 1815, the earliest by by Lord Mansfield, and laid 

down the principle that the seizure of a vessel gave a right to claim from underwriters 

unless it was clear that the loss of possession was merely a minor inconvenience.17 Those 

cases were decided at a time when the concept of constructive total loss had not yet been 

properly articulated – that did not happen until the 1850s. The early drafts of the Bill that 

became the MIA 1906 followed Lord Mansfield’s approach, albeit adapting it to the 

concept of constructive total loss and laid down the much broader test of whether “it was 

doubtful” that possession could be restored. This important change in the law was 

recognised in Polurrian Steamship Co Ltd v Young,18 which is discussed below.  

     Secondly, it is necessary to determine the point at which the assessment of whether “it 

is unlikely” that the ship or goods can be recovered is to be made. The early authorities on 

the point focused on the date of the trial, so that the court would actually know whether 

the subject matter had or had not been lost. However, that was subsequently modified to 

the date at which proceedings were commenced, so that the fact that the subject matter 

was restored to the assured after the claim form had been issued and before trial did not 

preclude a finding that such restoration assessed at the date of the claim form had been 

open to doubt (transformed to “unlikely” by the 1906 Act).19 

     The law has been modified in each of these respects by agreement. The current Hull 

War Risks Clauses adopted for use by the London Market provide that: 

 

“In the event that the Vessel shall have been the subject of capture, seizure, arrest, 

restraint, detainment, confiscation or expropriation, and the Assured shall thereby 

have lost the free use and disposal of the Vessel for a continuous period of 12 

months, then for the purpose of ascertaining whether the Vessel is a constructive 

circumstances there could not be a loss of the subject matter itself, but the salvage sum payable was treated as 
a partial loss.  
17 Goss v Withers (1758) 2 Burr 683, 97 ER 511; Hamilton v Mendes (1761) 2 Burr 1198, 97 ER 787; Bean v Stupart 
(1778) 1 Doug KB 11, 99 ER 9; Brotherston v Barber (1816) 5 M & S 418, 105 ER 1104. 
18 Polurrian Steamship Co Ltd v Young [1915] 1 KB 922 (CA). 
19 Ruys v Royal Exchange Assurance Corporation [1897] 2 QB 135 (QB). 
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total loss the Assured shall be deemed to have been deprived of the possession of 

the Vessel without any likelihood of recovery.” 

 

There is thus a deemed constructive total loss of a vessel after 12 months.20  

     The Market has also altered the principle that the assessment is to be made at the date 

of the issue of proceedings. For at least a century, underwriters have entered into “writ 

agreements” under which the date on which the assured’s notice of abandonment has been 

rejected by the insurers is the deemed date of the issue of proceedings. Thus, if, when the 

notice of abandonment is rejected, it appears unlikely that the subject matter will be 

restored to the assured, there is as constructive total loss irrespective of later events. The 

operation of the writ agreement is demonstrated by Polurrian Steamship Company Ltd v Young, 

in which a neutral vessel was seized on 25 October 1912 for carrying contraband of war. 

A notice of abandonment was served and rejected on 26 October 1912.  The vessel was in 

the event released in December 1912, but Kennedy J held that the correct question to be 

asked was whether it had been unlikely on 26 October 1912 that the vessel would be 

released: as there was no such unlikelihood, there was no constructive total loss. It may be 

noted that Kennedy J drew attention to the change effected by the 1906 in converting 

“open to doubt” to “unlikely” and held that, but for the statutory alteration in the test, he 

would have found that there was a doubt on 26 October 1912 as to whether the vessel 

would be released, so that as a matter of pure common law there would have been a 

constructive total loss. 

     The statutory principles apply to vessels and cargo alike. Under section 57 of the 1906 

Act there is a total loss of cargo where the assured has been irretrievably deprived of the 

cargo. There is a constructive total loss under section 60(2)(i): 

 

“[w]here the assured is deprived of the possession of his… goods by a peril insured 

against, and (a) it is unlikely that he can recover the… goods… or (b) the cost of 

recovering the… goods… would exceed their value when recovered”. 

  

20 That codified a “rule of thumb” recognised in The Bamburi [1982] 1 Lloyd's Rep 312 (Arbitration). 
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Thus, while the assessment as to whether the recovery of seized cargo is unlikely is to be 

judged at the date of the service of the notice of abandonment, there are no market 

agreements in place defining “unlikely” for cargo claims purposes. 

 

Part III: Anti-piracy measures in the early law 

 

     Measures against piracy – a word seemingly derived from the Latin piratica or sea 

robbery – have a long history in England. Piracy was not a common law crime, because 

the jurisdiction of the ordinary courts did not extend to events occurring outside territorial 

waters.21 However, the separate Court of Admiralty did exercise jurisdiction over the High 

Seas and it was confirmed in 1536 that the Court of Admiralty could, by the use of ordinary 

judicial procedures, punish by death “all treasons, felonies, robberies, murders and 

confederacies hereafter to be committed in or upon the sea”.22 That jurisdiction applied 

only where the acts were perpetrated on one English subject against another on an English 

ship. 23  

     The first working definition of piracy, was propounded by Holt CJ in R v Dawson:24  

 

“Piracy is only a term for robbery, piracy being a robbery within the jurisdiction of 

the Admiralty. … If the mariners of any ship shall violently dispossess the master, 

and afterwards carry away the ship itself or any of the goods with a felonious 

intention in any place where the Lord Admiral hath jurisdiction, this is robbery and 

piracy.”  

 

In 1700 Parliament extended the list of offences punishable as piracy to running away with 

a vessel or cargo or handing them to pirates.25 In 1701 any person wilfully burning or 

21 The Hercules (1819) 2 Dods 353, 165 ER 1511. 
22 28 Hen 8, c 15. 
23 R v Keyn, The Franconia (1876) 2 Ex D 63 (CCR), where there was a 7:6 majority for the proposition that 
piracy did not apply to foreigners in foreign ships. In this case, off Dover the German vessel Franconia ran 
down an English vessel, Strathcylde, causing a fatality. It was held that the master of Franconia could not be 
prosecuted in the English courts. Two members of the court were of the view that the wrongdoing was on an 
English vessel and that jurisdiction was conferred on that basis. 
24 R v Dawson (1696) 13 St Tr 451. 
25 11 & 12 Will 3, c 7. 
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destroying a ship was deemed to be a pirate,26 and in 1722 there was a further extension to 

any person who did not rob cargo but threw it overboard.27 The legislation was 

consolidated in 1749 and included a new capital offence for any person in “any wise trade 

with any pirate, by truck, barter, exchange or in any other manner … with ammunition, 

provisions or stores of any kind”; fit out a vessel knowingly designed to trade with a pirate; 

or “conduct, combine, confederate or correspond” with a pirate.28  

     Shipowners were required by legislation to take steps to protect themselves against 

pirates. In 1666 it was laid down that an English merchant ship was not to be yielded to 

pirates and that it was a criminal offence for armed merchantmen not to attempt to fight 

off pirates.29 That principle was extended in 1670 such that the master of any vessel of two 

hundred tons upwards and mounted with 16 guns or more was under a duty not to yield 

to pirates, and not to desert, unless the crew refused to obey his orders.30 A master who 

failed to comply would be barred from command of an English vessel, and in 1749 the law 

was modified such that any member of the crew who failed to defend the vessel or 

discouraged others from doing so forfeited all wages and was subject to six months’ 

imprisonment.31 Positive encouragement to resist was provided by a compensation fund 

for mariners killed or injured in defence of their vessel.32 

     Capturing pirates was a state preoccupation. As early as the end of the fifteenth century 

Royal Proclamations were issued authorising the embryonic navy to clear the seas, and in 

1569 Elizabeth I proclaimed that all pirates and rovers to were outside her protection and 

were lawfully to be taken and “suppressed with extremity”.33 In the same period the 

suppression of piracy was privatised, and legislation passed in 1749 confirmed that a pirate 

ship taken by any English vessel could be brought to England for condemnation as a prize 

by the High Court of Admiralty, with the captor being permitted to retain both the vessel 

and any cargo not claimed by its true owner.34 Companies were duly formed as commercial 

enterprises for the purpose. 

26 1 Anne, c 9. 
27 8 Geo 1 c 24. 
28 22 Geo 2 c 33. 
29 16 Car 2 c 6. 
30 22 & 23 Car 2, c 11 (1670). 
31 22 Geo 2 c 33, s 6. 
32 11 & 12 Will 3 c 7 (1700); 22 Geo 3, c 33 (1749). 
33 Elizabeth I, 1569. 
34 22 Geo 2, c 33, s 2. 
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     By the nineteenth century responsibility for clearing the seas of pirates had transferred 

to the Royal Navy. Under successive Prize Acts the law had long been that a naval vessel 

recapturing a vessel taken by the enemy was entitled to salvage of one-eighth of the value, 

to be distributed amongst the commanders and crew. A further incentive was provided by 

Act passed in 1825,35 which, in addition to the one-eighth salvage, granted to:  

 

“the officers, seamen, marines, soldiers, and others, who shall have been actually on 

board any of HM ships or vessels of war, or hired armed ships, at the actual taking, 

sinking, burning, or otherwise destroying of any ship, vessel, or boat manned by 

pirates, since 1st of January 1820, £20 for every pirate taken and secured or killed 

during the attack, and £5 for every man of the crew not taken or killed, who shall 

have been alive on board the pirate ship at the beginning of the attack.”  

 

The bounty was derived from the “head money” principle that had in the eighteenth 

century been adopted for the capture or destruction of enemy warships and privateers, and 

of vessels engaged in the slave trade. The allocation of the available sums was set out in an 

Order in Council dated 19 March 1834 the allocation was as follows: flag officers – one-

sixteenth; captains and commanders actually on board – one-sixth; and the remainder 

distributed amongst the crew divided into ten classes by rank. This measure gave rise to 

litigation concerning questions such as: what was the meaning of “actually on board”;36 

how many pirates were on board;37 and whether piracy was a full-time occupation or could 

be committed by a single act?38  

    Further legislation followed. The Piracy Act 183739 replaced the earlier measures with 

enhanced penalties for offences. The bounty legislation adopted in 1825 was modified in 

1850.40 This retained the one-eighth salvage on vessels recaptured by the Royal Navy, and 

the bounty was conferred upon any person who “attack or be engaged with any persons 

35 6 Geo 4, c 49. 
36 Two Piratical Gunboats (1832) 2 Hag Adm 407, 166 ER 292. 
37 The Piratical Proahs (1838) 3 Hag Adm 426, 166 ER 463; Vessel (Name Unknown) (1842) 1 W Rob 461, 166 ER 
645. 
38 The Serhassan Pirates (1845) 2 W Rob 354, 166 ER 788. 
39 7 Will 4 and 1 Vict, c 88. 
40 13 & 14 Vict, c 26, supplemented by 13 & 14 Vict, c 27, under which the East India Company was 
empowered to grant rewards for the killing or capture of pirates within its jurisdiction. 
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alleged to be pirates, afloat or ashore” in substitution for the 1825 words “pirates or 

persons engaged in acts of piracy.”41 In The Magellan Pirates,42 Dr Lushington, the judge in 

the Court of Admiralty, held that there was no difference between the two formulations, 

and that a pirate was a person “found guilty of piratical acts; and piratical acts are robbery 

and murder upon the high seas”.43 In his view, for the purposes of the statutory bounty: 

piracy could be a targeted act and it did not matter that there was no intention; the words 

“afloat or ashore” meant piracy could be committed in the harbours and ports of foreign 

countries and not just on the High Seas; and that there was an “attack” upon pirates even 

though they did not resist. The Magellan Pirates concerned the vessel The Eliza Cornish, of 

which more will be said shortly. All of these measures remained in place until their 

progressive repeal from 1875. 

 

Part IV: Piracy and insurance 

 

Loss and piracy 

It was seen earlier that the Lloyd’s SG Policy treated loss by piracy as an insured peril. The 

first important insurance case on piracy was Dean v Hornby,44 which raised the questions of 

whether there had been a loss at all and, if so, whether it was one caused by piracy. In that 

case The Eliza Cornish, having successfully completed a voyage to Valparaiso and Panama, 

set out on her return to England on 7 November 1851 with a cargo of money and silver 

ore. She was damaged in bad weather, and on 1 December 1851 put into Sandy Point, a 

Chilean convict settlement in the Straits of Magellan. Unknown to the master, there had 

been a mutiny at the settlement as the result of a conspiracy between the army and the 

prisoners, and it had been taken over by Lieutenant Cambiaso. The vessel was boarded, 

the crew were arrested, and the cargo was stolen or jettisoned. Subsequently the master 

was murdered. The Eliza Cornish was taken to sea on 31 December 1851, with some 128 

men, 24 women and 18 children, plus armaments, but on 28 January 1852 was recaptured 

41 ibid. 
42 The Magellan Pirates (1853) 1 Sp Ecc & Ad 81, 164 ER 47. See also The Illeanon Pirates (1849) 6 Moo PC 471, 
13 ER 766. 
43 Following the US Supreme Court in US v Smith, 18 US 153 (1820), which had itself adopted the words of 
Holt CJ 150 years earlier. 
44 Dean v Hornby (1854) 3 El & Bl 180, 118 ER 1108. 
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without resistance by the British warship The Virago, sent from Chile for that purpose. The 

owner gave notice of abandonment on 30 April 1852, mistakenly believing that The Virago 

had taken The Eliza Cornish as a prize. The notice was rejected. In the meantime, unknown 

to the owner, the vessel had sailed for Liverpool on 19 March 1852 but had been seriously 

damaged in a storm and was later found to be incapable of economic repair, sold and 

renamed The Segredo. It was subsequently held that the sale was unauthorised and unlawful,45 

but the owner had not been able to recover possession because the vessel was under arrest 

by way of security for both the one-eighth salvage charge and the head money bounty 

owing to the Royal Navy, as ordered by Dr Lushington in respect of The Eliza Cornish in 

The Magellan Pirates. 

     In light of the earlier The Eliza Cornish litigation holding the capture to be piratical, there 

could be no dispute as to the occurrence of an insured peril of piracy on the facts. The 

question in Dean v Hornby was whether the assured was entitled to recover for a total loss 

or whether the measure of indemnity was for a partial loss limited to salvage and bounty 

charges. Lord Campbell held that the assured’s claim was for total loss. The piratical taking 

was a total loss as soon as it occurred, and the only question was whether the position had 

changed by the time the proceedings had been issued. On the facts, the owner had never 

regained possession, and so nothing had changed. It is to be noted that this reasoning was 

fully consistent with the earlier authorities on capture and recapture, in that a taking at sea 

was a total loss unless the taking was merely a minor inconvenience: if there had not been 

a retaking at the date proceedings were issued, and there was doubt as to whether the vessel 

could be recovered, then the assured was entitled to claim the full value.  

      Curiously, although the question of whether cargo seized by pirates had been lost arose 

in Masefield AG v Amlin Corporate Member Ltd,46 it was answered only in part. In this case, 

on 19 August 2008 a vessel and the cargo of biodiesel were seized by Somali pirates and a 

ransom of US$4.7 million was demanded. Negotiations between the shipowner’s insurers 

and the pirates took place, but the cargo was not released. The cargo was insured under a 

policy covering piracy, and on 18 September 2008 the cargo owners served a notice of 

abandonment on their insurers. Shortly afterwards the owners of the vessel duly paid the 

ransom, and the vessel, cargo and crew were released on 29 September 2008. 

45 The Segredo (1853) 1 Sp Ecc & Ad 36, 164 ER 22. 
46 Masefield AG v Amlin Corporate Member Ltd [2011] EWCA Civ 24, [2011] Lloyd’s Rep IR 338. 
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     The cargo owner’s primary argument was that there had been an actual total loss. That 

argument was doomed to failure by reference to the wording of the legislation and was 

rejected by David Steel J at first instance and then by the Court of Appeal. There was held 

to be no actual total loss because it could not be said that the cargo had been irretrievably 

lost: the evidence was that negotiations with pirates in that region nearly always resulted in 

the payment of a ransom and the release of the captured subject matter. The suggestion 

that a taking by pirates was always an actual total loss irrespective of what happened 

thereafter, based on Dean v Hornby, was regarded as having no basis in principle. The cargo 

owners tried to avoid the inevitable ruling that there was no loss by contending that the 

payment of a ransom was contrary to public policy and had to be left out of account. If 

that was right, there were no legitimate means of recovering possession, and thus an actual 

total loss. It was common ground that there was nothing in current English law that 

rendered the payment of a ransom unlawful,47 and the Court of Appeal could find nothing 

in international conventions or treaties to that effect. By contrast, it is generally accepted 

that payment of a ransom constitutes a valid suing and labouring expense, recoverable from 

the insurers under the standard suing and labouring clause by removing the possibility of 

an insured loss.48 It followed that the payment of the ransom was a valid act and the 

probability that a ransom would be paid meant that the cargo had not been an actual total 

loss because it was not irretrievable. 

      The cargo owner’s secondary argument, which was pressed only on David Steel J and 

not repeated on appeal, was that there had been a constructive total loss of the biofuel. 

The argument in favour of constructive total loss was nevertheless curious in the extreme. 

Rather than relying upon section 60(2)(i), the assured prayed in aid an entirely different 

head of constructive total loss, namely that set out in section 60(1): “where the subject-

47 That had not always been the case. The Ransom Act 1782, 22 Geo 3, c 25, replaced by the Prize Act 1805, 
rendered void contracts for the payment of ransoms on British property, 45 Geo 3, c 72: the measure was 
designed to prevent British funds from being transferred to the enemy. There was no equivalent prohibition 
on paying ransoms for members of crew, although the reported cases show that once a shipowner had secured 
the release of his vessel from enemy hands by offering a bill of exchange and a hostage, the bill was 
dishonoured and the hostage left to rot in an enemy prison: Wilson v Bird (1694) 1 Ld Raym 22, 91 ER 911 was 
one of the earliest in a line of cases where the hostage sought to recover his wages for the period of 
confinement. The ransom legislation was repealed by the Naval Prize Act 1864. 
48 In Royal Boskalis Westminster NV v Mountain [1999] QB 674 (CA) the recoverability of a ransom on this 
ground was assumed, the only question being whether it was appropriate to apportion the ransom as between 
vessel, cargo and crew so that the insurers were liable for only that proportion of the ransom that could be 
allocated to the subject matter insured by them. The Court of Appeal had little time for that suggestion. 
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matter insured is reasonably abandoned on account of its actual total loss appearing to be 

unavoidable …”. This was plainly an error, in that the phrase “reasonably abandoned” 

clearly refers not to the legal principle of abandonment but rather to the decision to walk 

away from the subject matter and leave it to its fate. The section was based on a series of 

cases in which damaged subject matter, such as perishable cargo, had been reasonably sold 

at an intermediate port because it could not reach its destination safely.  However, it was 

necessary only for David Steel J to decide that actual total loss was not unavoidable, so that 

section 60(1) did not apply. The constructive total loss argument was not raised in the 

Court of Appeal. 

    So, what is to be made of Masefield v Amlin? At first sight it appears to be in conflict with 

Dean v Hornby, and our view is that the difference in outcome is the result of the change in 

the law effected in 1906. The legal test for constructive total loss after the 1906 Act is 

whether recovery is unlikely, whereas at the time Dean v Hornby was decided the test was 

whether there was doubt as to recovery. In both cases there was at least doubt as to 

recovery, so it is arguable that Masefield would have been decided differently had the facts 

arisen before 1906. But that point aside, it is possible to contend that Dean v Hornby would 

be decided the same way today. It was clear in Masefield that when the notice of 

abandonment was served the detention of the cargo was, to use Lord Mansfield’s 

terminology, a temporary and minor inconvenience, whereas that was not the case in Dean 

v Hornby where there were competing claimants to rights over the vessel. 

     A further difficulty with Masefield might here be pointed out. There is every reason to 

believe that, had the cargo owner pleaded section 60(2)(i) in Masefield, the outcome might 

well have been different. That is shown by a case decided shortly afterwards, Clothing 

Management Technology Ltd v Beazley Solutions Ltd.49 Here, clothing and fabrics belonging to 

the assured were seized by workers in a factory in Morocco as security for wages owing by 

the owner who had supply contracts with the assured. Notice of abandonment was served, 

and it was held by the High Court that there was a constructive total loss. Section 60(2)(i) 

was to be read as incorporating a reference to a reasonable time, and on the facts a 

reasonable time was relatively short given that fashion garments had a short commercial 

life and that the assured had commitments to customers. Had the judge in Masefield 

49 Clothing Management Technology Ltd v Beazley Solutions Ltd [2012] EWHC 727 (QB), [2012] Lloyd’s Rep IR 329. 
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considered the duration of a reasonable time for the detention of a cargo of that type, the 

analysis of whether or not there was a constructive total loss at the date of the rejection of 

the notice of abandonment would have been differently focused. 

 

The meaning of “piracy”  

There were very few cases up to the passing of the 1906 Act which considered the 

definition of “piracy” for marine insurance purposes. These mainly concerned passenger 

mutinies. In Palmer v Naylor50 a vessel being used to transport emigrants from China to Peru 

was taken by the passengers, who murdered the captain and some members of the crew. 

The voyage was duly abandoned. A claim was made under a policy against loss of passage 

money. The Court ruled that the taking amounted to a total loss by piracy, and the chain 

of causation had not been broken by the decision to abandon the voyage. Kleinwort v 

Shepard51 involved similar facts. Finally, in Attorney-General v Kwok-a-Sing52 a French vessel 

bound from China to Peru carrying Chinese workers including the defendant was taken 

over, the captain and crew were murdered, and the vessel taken to Hong Kong, a British 

possession. The Chinese authorities sought the defendant’s extradition under a treaty 

whereby a person who had committed “any crime or offence against the laws of China” 

could be returned. The application was refused on the ground that Chinese law did not 

prohibit acts committed against a foreigner on a French vessel, and the Privy Council 

repeated the Dawson formulation of piracy, adding that a pirate was a person who “violently 

dispossess the master, and afterwards carry away the ship itself or any of the goods with 

felonious intent.”  

    There was a distinction between passenger and crew mutinies. The former was piracy; 

the latter was barratry, or crew fraud. In Brown v Smith53 there was a mutiny on board a slave 

trader, and the crew, having murdered those who resisted them, resolved to head for an 

enemy French port. They were thwarted by the actions of three of their number, who 

clandestinely took the vessel to Barbados where the mutineers were captured, and their 

leaders hanged. The insurers were informed of these events by the assured, in the form of 

a purported abandonment, as soon as the assured himself obtained the information. This 

50 Palmer v Naylor (1854) 10 Ex 382, 156 ER 492.  
51 Kleinwort v Shepard (1859) 1 El & El 44, 120 ER 997.   
52 Attorney-General v Kwok-a-Sing (1873-74) LR 5 PC 179 (PC). 
53 Brown v Smith (1813) I Dow 349, 3 ER 725. 
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was held to be a loss by barratry. 

     These cases led to a partial codification in the MIA 1906 of the meaning of “pirate” for 

the purposes of the Lloyd’s SG Policy. This states that: “The term ‘pirates’ includes 

passengers who mutiny and rioters who attack the ship from the shore.”54 It was left to 

later cases to clarify the precise ambits of piracy.55 Those cases laid down the following 

principles. First, piracy is primarily an offence on the High Seas, but can occur at a port or 

in territorial waters,56 although not on a river. 57 Secondly, the motive of the captors must 

be private gain, and not the furtherance of some political ideal or struggle.58 Thirdly, there 

must be either a robbery or at the very least an attempted robbery.59 Finally, there must be 

violence in the commission of the robbery, a point demonstrated on the unusual facts of 

The Andreas Lemos,60 where a robbery was effected at night and in a clandestine fashion, the 

only violence being used in an attempt to escape after the crew of the victim vessel had 

awoken. 

     These principles were applied in two recent cases decided by the English High Court. 

In the first of these, McKeever v Northern Reef Insurance Co SA,61 the assured’s yacht, on which 

she lived, was grounded off Borneo on 19 March 2014. She and her crew were unable to 

refloat the yacht, and they left her locked with the intention of returning the following day 

to try again. On her return she found the yacht surrounded by a number of small boats. 

The windows had been smashed, items stolen, and water allowed to enter. The Court held 

that the loss was one by perils of the seas, in that there had been a fortuity – the break-in 

– leading to an ingress of water. That was enough to conclude the case in her favour, and 

so her claim on the alternative ground of piracy was moot. However, the Court considered 

54 Sch 1, para 8. 
55 Note that there is a definition of piracy in the United Nations Convention on the Law of the Sea 1982, art 
101, although this does not form a part of English law. It refers to: a) any illegal acts of violence or detention, 
or any act of depredation, committed for private ends by the crew or the passengers of a private ship or a 
private aircraft, and directed: (i) on the high seas, against another ship or aircraft, or against persons or 
property on board such ship or aircraft; or (ii) against a ship, aircraft, persons or property in a place outside the 
jurisdiction of any state; (b) any act of voluntary participation in the operation of a ship or of an aircraft with 
knowledge of facts making it a pirate ship or aircraft; or (c) any act of inciting or of intentionally facilitating an 
act described in subparagraph (a) or (b). 
56 The Magellan Pirates (n 42); United Africa Co v Owners of the Tolten [1946] 2 All ER 372 (CA); Athens Maritime 
Enterprises Corp v Hellenic Mutual War Risks Association (Bermuda) Ltd, The Andreas Lemos [1983] QB 647 (QB). 
57 Republic of Bolivia v Indemnity Mutual Marine Assurance Co Ltd [1909] 1 KB 785 (CA). 
58 ibid; Banque Monetaca & Carystuiaki v Motor Union Insurance Co Ltd (1923) 14 Ll L Rep 48 (KB). 
59 Re Piracy Jure Gentium [1934] AC 586 (PC). 
60 Shell International Petroleum Co Ltd v Gibbs, The Salem [1983] 2 AC 375 (HL). 
61 [2019] Lloyd’s Rep IR 535 (QB).  
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the matter and concluded that the elements of piracy had not been made out: Julia Dias 

QC, sitting as a Deputy Judge of the High Court, put the matter as follows:62 

   

“I do not dispute that the thieves in this case were engaged in indiscriminate plunder 

for personal benefit and that their actions were conducted at sea. However, … 

robbery requires there to be a threat of violence or use of force directed at some 

person, whereas in this case, the looters simply broke into an abandoned vessel and 

helped themselves to its contents. I have been referred to no authority to suggest 

that theft from an unattended vessel on the high seas amounts to an act of piracy. 

On the contrary, the above cases and those referred to in them all concerned acts 

perpetrated against manned vessels. The strong implication from the decisions is 

that piracy requires the threat or use of force against persons, not simply against 

property, and I so hold.”  

  

     The second decision was that of Teare J in Suez Fortune Investments Ltd v Talbot 

Underwriting Ltd, The Brillante Virtuoso,63 a quite extraordinary case. The vessel was co-

insured under a war risks policy by her owner and a mortgagee bank. On the evening of 5 

July 2011, she was on a voyage from Ukraine to China, laden with a cargo of fuel oil, and 

was being allowed to drift in the Gulf of Aden. She was approached by a small boat carrying 

seven armed men, who were permitted to board the vessel. They took control of the vessel, 

and the crew were told to take her to Somalia, although in fact she headed in a different 

direction. The armed men then started a fire in the engine room and made their escape. 

The fire proved impossible to control, and, although the vessel was successfully towed to 

Sharjah by salvors, she proved to be a constructive total loss in that the cost of repairs 

exceeded her insured value.64 The owner’s claim was struck out by reason of dishonesty in 

the course of the proceedings,65 and the present action was pursued by the bank alone. 

After a lengthy review of the evidence, Teare J concluded that the events had been 

engineered by the owner in an attempt to disguise arson as piracy and that the claim was 

62 ibid 77. 
63 Suez Fortune Investments Ltd v Talbot Underwriting Ltd, The Brillante Virtuoso [2019] EWHC 2599 (Comm), [2019] 
2 Lloyd’s Rep 485. 
64 So held by Flaux J in earlier proceedings, [2015] EWHC 42 (Comm). 
65 [2016] EWHC 1085 (Comm). 
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fraudulent. That finding did not affect the separate rights of the bank under the policy, 

provided that it could establish the occurrence of an insured peril. Teare J was unable to 

find an insured peril, and he rejected the claim based on piracy. While the armed men had 

boarded the vessel for motives of personal gain and had threatened violence against those 

members of the crew who were not complicit in the fraud, the facts did not amount to 

piracy: there was no attack on the vessel, but instead an arranged rendezvous under which 

the master allowed the armed men to board; such violence as was used was not to rob the 

vessel; and the motives of the armed men were not to steal or ransom the vessel or rob the 

crew, but rather to assist the owner in a fraud against the insurers. At best, the men were 

pretending to be pirates. 

 

Part V: Capture, seizure, arrest, restraint or detention 

 

Although this phrase has a lengthy pedigree in the insurance context, it is only 

comparatively recently that the words’ meaning has been clarified as being overlapping but 

different. As was said by the Supreme Court of Maine in Dole v Merchants’ Mutual Marine 

Insurance Co:66 

 

“Every capture is a seizure and a detention, and every seizure is a detention. But 

there may be a seizure, as for some violation of revenue laws, which is not a capture; 

and there may be a detention, as by an embargo, which is neither a capture nor a 

seizure.” 

 

The word “capture” thus implies belligerent action, whereas there is no such linguistic 

limitation on “seizure”. Early English cases had indeed ruled that there could be a non-

belligerent seizure: in Kleinwort v Shepard67 a piratical taking of the vessel by passengers was 

held to constitute a seizure; and in Powell v Hyde68 the taking of a neutral British vessel by 

the Russian authorities in the mistaken belief that it was a Turkish enemy was held to 

amount to a seizure. The wider extent of “seizure” was confirmed by the House of Lords 

66 Dole v Merchants’ Mutual Marine Insurance Co (1863) 51 Me 465, 472. 
67 Kleinwort v Shepard (1859) 1 El & El 44, 120 ER 997.   
68 Powell v Hyde (1855) 5 El & Bl 607, 119 ER 606. 
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in John Cory & Sons v Burr.69 Here the vessel Rosslyn was seized by Spanish revenue officers 

for attempting to smuggle tobacco from Gibraltar to Spain, and it was necessary to pay 

substantial sums to secure her return. The loss was held to be one by the insured peril of 

barratry, but Lord Selborne expressed the view that the word “capture” hinted at 

belligerency whereas the word “seizure” was wider and included peace-time takings.  

     The wide view of seizure has been followed in a number of cases: Johnston & Co v Hogg,70 

where the vessel was taken by local inhabitants on a tributary of the River Niger and then 

released after the cargo had been looted; Robinson Gold Mining Co v Alliance Insurance Co,71 

where gold was taken by the South African authorities shortly before the outbreak of the 

Boer War, in order to prevent its export; St Paul Fire and Marine Insurance Co v Morice,72 where 

the Buenos Aires authorities refused to allow a bull to be imported by reason of foot and 

mouth disease amongst other animals on board, and the bull was taken and slaughtered; 

and Miller v Law Accident Insurance Co,73 where the facts were similar to Morice. The House 

of Lords in Kuwait Airways Corp v Kuwait Insurance Co SAK,74 the aftermath of the taking of 

Kuwait airport and aircraft on the ground by Iraqi invading forces, held that a seizure 

encompassed both belligerent and non-belligerent acts.  

     There are nevertheless two important and often overlapping limitations on “seizure”: 

there must be some form of threat against the assured; and there must be an actual loss of 

possession by reason of that threat.75 Neither of those requirements was satisfied in The 

Brillante Virtuoso, in which the bank unsuccessfully argued that the events amounted to a 

seizure. The “pirates” who had boarded the vessel had done so with the consent of the 

owner and had not used threats to do so. At all times the vessel was as a matter of fact in 

the owner’s possession. The same applied once the vessel had passed into the hands of 

salvors: it could not be said that any sort of threat had been used, and the owner had in 

any event retained possession while the vessel was in the hands of his agents. 

 

Part VI: Persons acting maliciously 

69 John Cory & Sons v Burr (1883) 8 App Cas 393 (HL). 
70 Johnston & Co v Hogg (1883) 10 QBD 432 (QB). 
71 Robinson Gold Mining Co v Alliance Insurance Co [1904] AC 359 (HL). 
72 St Paul Fire and Marine Insurance Co v Morice (1906) 11 Com Cas 153 (HL). 
73 Miller v Law Accident Insurance Co [1903] 1 KB 712 (CA). 
74 Kuwait Airways Corp v Kuwait Insurance Co SAK (No 1) [1999] 1 Lloyd’s Rep 803 (HL). 
75 Bayview Motors Ltd v Mitsui Marine & Fire Insurance Co Ltd [2002] EWCA Civ 1605, [2003] Lloyd’s Rep IR 117. 
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The phrase “persons acting maliciously” was in its earliest manifestation used in the 

Institute Strikes, Riots and Civil Commotion Clauses. It was first considered in Nishina 

Trading Co Ltd v Chiyoda Fire & Marine Insurance Co Ltd, The Mandarin Star,76 in which cargo 

was unloaded in the course of a dispute between owners and charterers as to unpaid hire. 

The policy was held to respond under the term – no longer used – “taking at sea”, but 

there was some discussion as to whether the loss was the result of persons acting 

maliciously. The point was addressed only briefly in the Court of Appeal. Lord Denning 

MR, echoing the view at first instance of Donaldson J, held that the term “here means 

spite, or ill will, or the like. There is none such here.”77 Phillimore LJ’s view was that the 

context of the words meant that they were “obviously intended to deal with damage 

effected in the course of some civil disturbance which has nothing whatever to do with the 

facts of this case.”78 Mustill J in Shell International Petroleum Co Ltd v Gibbs, The Salem,79 a case 

in which a claim for barratry in the form of breaking an embargo on the sale of oil to South 

Africa was dismissed because the assured as privy to the fraud, adopted Lord Denning’s 

approach. These decisions thus established that malice requires some form of spiteful 

intent.  

     Despite suggestions in later cases that random acts against persons or property could 

constitute malice,80 the Supreme Court in Atlasnavios-Navegação Lda v Navigators Insurance Co 

Ltd, The B Atlantic81 preferred the approach in The Mandarin Star and The Salem. The point 

arose in a curious way. The assured’s vessel was detained by customs authorities when a 

quantity of drugs was found attached to the vessel’s hull. The policy covered malicious acts 

but excluded loss by reason of infringement of customs or trading regulations. The 

arguments put by the parties to the Supreme Court proceeded on the assumption that what 

had occurred was a malicious act and that the question was one of causation. The Supreme 

76 Nishina Trading Co Ltd v Chiyoda Fire & Marine Insurance Co Ltd, The Mandarin Star [1969] 2 QB 449 (CA). 
77 ibid 462. 
78 ibid 467. 
79 Shell International Petroleum Co Ltd v Gibbs, The Salem [1982] QB 946 (QB). 
80 Strive Shipping Corp v Hellenic Mutual War Risks Association (Bermuda) Ltd (The Grecia Express) [2002] EWHC 203 
(Comm), [2002] Lloyd's Rep IR 669; North Star Shipping Ltd v Sphere Drake Insurance Plc, The North Star [2005] 
EWHC 665 (Comm), [2005] 2 Lloyd's Rep 76. 
81 Atlasnavios-Navegação Lda v Navigators Insurance Co Ltd, The B Atlantic [2018] UKSC 26, [2019] AC 136; see also 
Tektrol Ltd v International Insurance Co of Hanover Ltd [2005] EWCA Civ 845, [2006] Lloyd’s Rep IR 38, where it 
was held that a mass emailing of a computer virus was not a malicious act, as it had no particular intended 
victim. 
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Court held that the parties had been wrong in that assumption, and that the authorities 

established that, in the words of Lord Mance, malice related:82 

 

“to situations where a person acts in a way which involves an element of spite or 

ill-will or the like in relation to the property insured or at least to other property or 

perhaps even a person, and consequential loss of, or damage to, the insured vessel 

or cargo. It is not designed to cater for  situations where the state of mind of 

spite, ill-will or the like is absent …” 

 

    There is, however, an important qualification. In The Salem Mustill J commented that 

there was no malice on the facts because “[t]he loss was simply a by-product of an 

operation carried out for the purposes of gain.”83 Lord Mance in The B Atlantic chose not 

to rule on the correctness of that limitation, but it was nevertheless accepted as correct in 

McKeever and The Brillante Virtuoso. In the former case, although there had been damage to 

the vessel in order to carry out a theft, that damage inflicted was not out of spite but fell 

exactly within the words used by Mustill J: Ms Dias QC expressed some regret at that 

conclusion but felt bound to follow Mustill J’s formulation. In the latter case Teare J had 

no reservations in holding that: “The vessel was not lost or damaged because the armed 

men desired to harm the vessel or the Owner. The vessel was lost or damaged because the 

armed men desired to make money from their actions.”84 

 

Part VII: Conclusion 

 

     This paper has been concerned with the problem of physical capture. Even in that 

context it is somewhat curious that the marine insurance market has to date been content 

to rely upon wordings relating to takings at sea which were designed for very different 

times and which even recently have proved to be fraught with difficulty in the face of fairly 

traditional acts. The development of new technologies, and in particular the ability to 

control vessels remotely from onshore, has given rise to a range of entirely novel risks for 

82 The B Atlantic (n 81) 22. 
83 The Salem (n 60) 966. 
84 The Brillante Virtuoso (n 63) 502. 
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which these wordings are almost certainly inappropriate. There is doubtless much ongoing 

“piratical” activity into seeking methods of hacking into computer systems, disguising the 

whereabouts and contents of a vessel or straightforward extortion. The absence of any 

need to resort to physical violence in order to effect a taking is a major challenge to 

traditional policy wordings. Dedicated cyber insurance policies for terrestrial and marine 

risks alike are now commonplace, but there is no detailed information as to the frequency 

and nature of cyber-attacks and also of the uptake of the various forms of insurance 

presently on offer. There is currently a dearth of authority as to how non-cyber wordings 

apply to cyber risks and as to the meaning of cyber covers themselves. It is not difficult to 

predict that these are likely to be important future growth areas for marine insurance 

disputes. 
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THIS IS CYBER: 1 + 3 CHALLENGES FOR THE 

APPLICATION OF IHL IN CYBERSPACE 

DR KUBO MAČÁK 

 

 

Introduction 

By the time this sees publication, twelve years will have passed since the death of American 

writer, David Foster Wallace. I am not sure if he ever wrote or even thought much about cyber 

warfare and certainly never about the legal connotations of malicious conduct in cyberspace. 

In fact, it is probably fair to say that he held some strange combination of detached admiration 

and bemused disdain for cyber experts—or, in his exact words, “skinny, carbuncular, semi-

autistic Computer Nerd[s]” who, when your computer stops working, look at you 

condescendingly and perform “the two occult keystrokes that unfreeze your screen”.1  

And yet, I think that Wallace’s thinking is a good point at which to begin this essay on the 

contemporary challenges that cyber operations pose for international law. In 2005, Wallace 

delivered his famous commencement speech to the graduating class at Kenyon College in 

Ohio in the US.2 In it, he shared this amusing little parable with the students: 

There are these two young fish swimming along, and they happen to meet an older fish 

swimming the other way, who nods at them and says, “Morning, boys. How’s the water?” 

And the two young fish swim on for a bit, and then eventually one of them looks over 

at the other and goes, “What the hell is water?”3 

Later on in the speech, Wallace explained what he had meant by the parable: 

1 David Foster Wallace, ‘Democracy, English, and the Wars over Usage’ Harper’s Magazine (New York, April 
2001).  

2 David Foster Wallace, This Is Water: Some Thoughts, Delivered on a Significant Occasion, about Living a Compassionate 
Life (Hachette 2009). 

3 ibid 5–6. 
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The point of the fish story is that the most obvious, ubiquitous, important realities are 

often the ones that are hardest to see and talk about.4 

While this was a commencement speech and Wallace was speaking about the value of 

education, his observation that invisible realities are often the crucial ones is something which 

extends beyond the scope of his speech. In fact, I believe it to offer a very fitting metaphor 

for the description of the present nature of the cyber domain. 

There are differences, of course. While Wallace was clearly placing himself in the role of 

the older fish, dispensing some life guidance to the “young fish” graduating from college that 

day, when it comes to the understanding of cyberspace, the traditional roles are all too often 

reversed. For example, Ted Stevens, a venerable politician who presided over the US Senate 

committee regulating the internet at the time managed to provide some unintended comedy 

material by publicly describing the internet as “a series of tubes [that] can be filled [by] 

enormous amounts of material”.5 By contrast, today’s ‘cyber heroes’ are often young enough 

to get IDed at the supermarket when they go and buy a case of beer. Consider, for instance, 

the WannaCry malware that forced dozens of NHS hospitals to shut down their IT systems in 

2017.6 The guy who managed to stop the attack was one Marcus Hutchins, a self-taught hacker 

who lived with his parents in a small town not too far from Exeter. Mr Hutchins accidentally 

discovered a kill switch in the malware and stopped it from spreading further.7 At the time, he 

was only 23 years old. 

It may well be that some of the youngest fish intuitively understand the “water” that we are 

all swimming in a way that many of us older ones cannot comprehend. They know that while 

cyberspace may be invisible to the naked eye, it has a profound impact on the physical world 

and our lives within it. Therefore, we can no longer ignore the implications of this new 

4 ibid 10. 

5 Cory Doctorow, ‘Sen. Steven’s hilariously awful explanation of the Internet’ (Bingboing, 2 July 2006) 
<https://boingboing.net/2006/07/02/sen-stevens-hilariou.html> accessed March 2020. 

6 Nicole Perlroth and David E Sanger ‘Hackers Hit Dozens of Countries Exploiting Stolen N.S.A. Tool (The 
New York Times, 12 May2017) <https://www.nytimes.com/2017/05/12/world/europe/uk-national-health-
service-cyberattack.html> accessed March 2020. 

7 MalwareTech, ‘How to Accidentally Stop a Global Cyber Attacks’ [sic] (Malwaretech, 13 May 2017) 
<https://www.malwaretech.com/2017/05/how-to-accidentally-stop-a-global-cyber-attacks.html> accessed 
March 2020. 

69

Exeter Law Review 45th edn

https://boingboing.net/2006/07/02/sen-stevens-hilariou.html
https://www.nytimes.com/2017/05/12/world/europe/uk-national-health-service-cyberattack.html
https://www.nytimes.com/2017/05/12/world/europe/uk-national-health-service-cyberattack.html
https://www.malwaretech.com/2017/05/how-to-accidentally-stop-a-global-cyber-attacks.html


environment. To return to Wallace’s metaphor one more time, we might say, cyber has now 

become to us what water has always been to fish. 

However, for now there are currently very few domain-specific rules of behaviour that 

would apply to this new sphere of human activity. This is largely true for many areas of law 

that concern human conduct in cyberspace such as domestic criminal law, intellectual property 

law, human rights law and general international law. The fact of the matter is, that the rules 

that do exist, were developed by people who resemble Senator Stevens much more than they 

do Mr Hutchins. 

Accordingly, adapting the existing legal framework to new situations poses difficult 

challenges. In this essay, I am going to explore 1 + 3 such challenges, all of which relate to 

international humanitarian law (IHL). I have intentionally said “1 + 3”, because I honestly 

believe only the latter three to be true challenges. Those three all relate to ‘how’ questions, in 

other words, how does the existing law apply to specific novel situations that arise due to the 

development and exploitation of cyberspace. The first one, by contrast, is a ‘whether’ question, 

because it considers the baseline issue whether IHL as such applies to cyber operations at all. 

It follows therefore that before we can proceed to the ‘how’, we must first resolve ‘whether’ 

it should. 

Whether: Does IHL apply to cyber operations? 

There appears to be some scepticism out there in relation to the “whether” question, 

including from very notable sources. In 2015, Barack Obama famously described cyberspace 

as “the wild, wild West”,8 which has been interpreted to mean that the cyber world “operated 

with almost no internationally accepted rules of behaviour”.9 But that interpretation is simply 

incorrect. In fact, representatives of the most cyber-active States—including the United States, 

China, Russia, and many others—who participated in a UN-mandated Group of 

Governmental Experts, have expressly agreed by consensus that international law applies in 

8 Barack Obama, ‘Remarks by the President at the Cybersecurity and Consumer Protection Summit’ (Stanford 
University, 13 February 2015) <https://obamawhitehouse.archives.gov/the-press-
office/2015/02/13/remarks-president-cybersecurity-and-consumer-protection-summit> accessed March 2020. 

9 David E Sanger, The Perfect Weapon (Scribe Publications 2018) 60. 
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cyberspace.10 One would think that because IHL is a part of international law, surely we can 

say, a maiori ad minus if you will, that if the whole applies, then its part must do as well, and end 

the matter there. Whilst IHL applies in cyberspace, things are unfortunately not that simple. 

In the summer of 2017, the same (albeit slightly differently composed) Group of 

Governmental Experts failed to reach a consensus on a further set of issues that mostly 

pertained to “how” questions like those that I will get to in a moment.11 Although no official 

reasons for the breakdown were ever published, we know that for some participants, the 

stumbling blocks have included the specific question of the applicability of IHL to cyber 

operations.12 The likely objectors have included China and Russia, but it was Cuba who 

articulated the crux of the objection. Its representative stated that Cuba could not accept the 

affirmation of applicability of IHL, because “it would legitimize [a] scenario of war and military 

actions in the context of [cyberspace]”.13 

Because this argument reappears with some frequency, it is worth addressing it head-on. 

To put it simply, my response is that regulation does not imply justification. Just because we 

acknowledge that the law governs a certain type of conduct, this does not mean that we 

legitimize that conduct in any way. Actually, it is the reverse: IHL imposes restrictions, which 

serve to constrain the behaviour of belligerents in times of armed conflict.14 In any event, the 

10 The United Nations Group of Governmental Experts on Developments in the Field of Information and 
Telecommunications in the Context of International Security, ‘GGE Report 2013’ (24 June 2013) A/68/98, 8 
para 19. 

11 Owen Bowcott, ‘Dispute along cold war lines led to collapse of UN cyberwarfare talks’ (The Guardian, 23 
August 2017) <https://www.theguardian.com/world/2017/aug/23/un-cyberwarfare-negotiations-collapsed-
in-june-it-emerges> accessed March 2020. 

12 Michael N Schmitt and Liis Vihul, ‘International Cyber Law Politicized: The UN GGE’s Failure to Advance 
Cyber Norms’ (JustSecurity,30June2017) <https://www.justsecurity.org/42768/international-cyber-law-
politicized-gges-failure-advance-cyber-norms/> accessed March 2020.  

13 Cuba’s Representative Office Abroad, ‘71 UNGA: Cuba at the final session of the Group of Governmental 
Experts on the developments in the field of information and telecommunications in the context of international 
security’ (Representaciones Diplomáticas De Cuba En El Exterior, 23 June 2017) 
<http://misiones.minrex.gob.cu/en/un/statements/71-unga-cuba-final-session-group-governmental-experts-
developments-field-information> accessed March 2020.  

14 cf ICRC, ‘International Humanitarian Law and the Challenges of Contemporary Armed Conflicts’ (October 
2015), 40  (“[A]sserting that IHL applies to cyber warfare is not an encouragement to militarize cyberspace and 
should not, in any way, be understood as legitimizing cyber warfare.”) 
https://www.icrc.org/en/download/file/15061/32ic-report-on-ihl-and-challenes-of-armed-conflicts.pdf> 
accessed March 2020; Gabor Rona ‘Challenges New Weapons and Humanitarian Assistance Present for 
International Law’ (20 November 2015) (“[S]ome states have asserted that accepting application of IHL 
legitimizes cyber warfare. Of course, their argument is no more valid than is the false claim that the Geneva 
Conventions (to which all States are party) legitimizes warfare.”) 
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question of legality or legitimacy of a particular conflict is one on which IHL is agnostic. This 

is an issue of the jus ad bellum or perhaps of international politics and, as such, it falls strictly 

outside of the remit of IHL, which is also expressly recognised in the preamble to Additional 

Protocol I to the Geneva Conventions.15 For all these reasons, the Cuban argument must be 

strongly rejected. IHL does indeed apply in cyberspace. 

Having addressed the “whether” question, I am now going to turn to three specific `how’” 

questions. In other words, if you accept that IHL applies to cyber operations, the next question 

is ‘how’ precisely it applies. There are many issues that one could discuss in this regard. I want 

to highlight three and tackle them in a chronological order. I will thus look at one issue that 

arises before any armed conflict takes place; one that occurs at the very beginning of an armed 

conflict; and one that is central to the application of the law during an armed conflict. In 

selecting these particular topics, I am building on an ongoing research project which I lead at 

the University of Exeter, with the participation of the NATO Co-operative Cyber Defence 

Centre of Excellence in Tallinn and the National Cyber and Information Security Agency of 

the Czech Republic.16 In this project we have asked practitioners to identify issues at the 

intersection of international law and cyber operations that they considered as particularly 

problematic in their work. These three were the main ones which concerned the application 

of IHL to the conduct in cyberspace. 

How #1: How does the weapons review obligation apply to cyber capabilities? 

The first challenge relates to one aspect of the application of IHL in peacetime. The vast 

majority of IHL obligations only spring into action once an armed conflict is underway. 

However, there are some important exceptions, which include the duty to respect and ensure 

https://www.justsecurity.org/27789/challenges-weapons-humanitarian-assistance-present-ihl/ accessed March 
2020. 

15 Additional Protocol I to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims 
of International Armed Conflicts (adopted 8 June 1977, entered into force 7 December 1978) 1125 UNTS 3 
(Additional Protocol I or AP I) preamble (“the provisions of the Geneva Conventions of 12 August 1949 and 
of this Protocol must be fully applied in all circumstances to all persons who are protected by those instruments, 
without any adverse distinction based on the nature or origin of the armed conflict or on the causes espoused 
by or attributed to the Parties to the conflict”). 

16 University of Exeter, ‘International Cyber Law in Practice: Interactive Toolkit for Legal Advisors and 
Decision-Makers’ <https://socialsciences.exeter.ac.uk/law/research/projects/project/?id=614> accessed 
March 2020. 
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respect for IHL,17 the duty to enact domestic legislation on the protection of the distinctive 

emblems,18 or the duty to disseminate IHL in peacetime.19 Another such rule that also applies 

in peacetime is Article 36 of Additional Protocol I, which prescribes an obligation for States 

to conduct a legal review of any new weapon, means or method of warfare.20 While some view 

this obligation as reflecting customary international law, this is a view not universally 

accepted.21  At any rate, even non-parties to the Protocol have to ensure that they do not use 

weapons that would be unlawful under IHL, even if they are not obliged to conduct a formal 

review under Article 36. For now, let us focus on the ‘how’ question raised by this provision, 

which is relevant, at the very least, to all States parties to the Protocol: How does the weapons 

review obligation apply to cyber capabilities? 

Imagine, for example, that a State has developed new sophisticated malware, which is 

designed to weaken the military capacity of its adversaries in times of armed conflict. The 

malware replicates itself through the cyber infrastructure and then, after it infects a host 

system, it tests it for the presence of a particular programmable logic controller (PLC). The 

state knows that its adversaries use this PLC for the purposes of automated maintenance of 

military equipment: think robotic repair of military vehicles or aircraft. After infection, one of 

two things happens: Either the test for the specific PLC is negative; then the malware just 

conducts one more attempt to spread further through any connected networks before it shuts 

down for good. Or, if the test is positive, the malware will use a known vulnerability in that 

PLC in order to slightly manipulate the maintenance process. The effect of this manipulation 

17 Common Article 1 to the Geneva Convention of 1949; AP I (n 15) art 1(1); Jean-Marie Henckaerts and Louise 
Doswald-Beck (eds), Customary International Humanitarian Law (CUP 2005), r 139 (hereafter ICRC Study). 

18 Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field 
(GC I) (adopted 12 August 1949, entered into force 21 October 1950) arts 53, 54. 

19 GC I (n 18) art 47; Convention (II) for the Amelioration of the Condition of Wounded, Sick and Shipwrecked 
Members of Armed Forces at Sea (adopted 12 August 1949, entered into force 21 October 1950) art 48; 
Convention (III) relative to the Treatment of Prisoners of War (adopted 12 August 1949, entered into force 21 
October 1950) art 127; Convention (IV) relative to the Protection of Civilian Persons in Time of War (adopted 
12 August 1949, entered into force 21 October 1950) art 144; AP I (n 15) art 83; Protocol Additional to the 
Geneva Conventions of 12 August 1949 and relating to the Protection of Victims of Non-International Armed 
Conflicts (Protocol II) (adopted 8 June 1977, entered into force 7 December 1978) art 19. 

20 AP I (n 15), art 36. 

21 See, eg, Duncan Blake and Joseph S Imburgia, ‘“Bloodless Weapons”? The need to conduct legal review of 
certain capabilities and the implications of defining them as “weapons”’, (2010) 66 AFLRev 157, 163–64; see 
also William H Boothby, Weapons and the Law of Armed Conflict (2nd edn, OUP 2016) 342–43 (“For states that are 
not party to AP1, the implied obligation should not necessarily be expressed in the same terms as article 36, but 
its existence is attested to by the practice of certain states before the adoption of AP1”). 
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is that the robotic machinery will malfunction and, instead of servicing the equipment, it will 

physically damage it. Accordingly, the question is ‘how’, if at all, we apply the Article 36 

obligations to such newly developed cyber capabilities. 

To begin with, it is clear that not every cyber capability qualifies as a weapon or a means of 

warfare under IHL. For example, no State would accept that tools they use for non-destructive 

exfiltration of data—in other words, for cyber espionage—qualify as means of warfare.22 As 

of now, the precise definition of a “cyber weapon” is unsettled in law.23 But it is probably 

correct to say that the term “weapon” includes at least those cyber means that are capable of 

conducting attacks as these are defined under IHL, that is, “acts of violence against the 

adversary”.24 The Harvard Air and Missile Warfare Manual adopted a similar approach,25 

which was then also incorporated by the Tallinn Manual.26 These rulebooks consider that the 

essence of a weapon is that it may be used to cause injury, death, damage or destruction. In 

that sense, it is probably safe to infer that a malware that causes robotic maintenance 

machinery to malfunction and thus causes physical damage would qualify as a weapon under 

IHL. 

If this malware is a weapon, then the obligation to conduct a legal review under Article 36 

attaches. This review consists of two main steps.27 In the first step, the State must consider 

whether the weapon in question violates any express specific prohibition on its use. Some 

weapons are subject to such prohibitions: for example, any new chemical or biological weapon 

22 Paul Cornish, David Livingstone, Dave Clemente, Claire Yorke, ‘On Cyber Warfare’ (Chatham House, 
November 2010) 8-10 
<https://www.chathamhouse.org/sites/default/files/public/Research/International%20Security/r1110_cybe
rwarfare.pdf> accessed March 2020.   

23 See, eg, Gary D Brown and Andrew O Metcalf, ‘Easier Said Than Done: Legal Reviews of Cyber Weapons’ 
(2014) 7 JNSLP 115, 135 (defining a kinetic and/or a cyber weapon as “an object designed for, and developed 
or obtained for, the primary purpose of killing, maiming, injuring, damaging or destroying”); Tallinn Manual 2.0 
(n 22), 452 (“cyber weapons are cyber means of warfare that are used, designed, or intended to be used to cause 
injury to, or death of, persons or damage to, or destruction of, objects”); US, Air Force Instruction 51-401 (3 
August 2018), 13 (defining a cyber capability as “any device, computer program or computer script, including 
any combination of software, firmware or hardware intended to deny, disrupt, degrade, destroy or manipulate 
adversarial target information, information systems, or networks”). 

24 AP I (n 15) art 49. 

25 Program on Humanitarian Policy and Conflict Research, ‘Commentary on the HPCR Manual on International 
Law Applicable to Air and Missile Warfare’ (Harvard University, 2009), commentary to r 1(t), para. 1. 

26 Tallinn Manual 2.0 (n 22) 451–452 (rule 103, para. 2). 

27 See generally ICRC, ‘A Guide to the Legal Review of New Weapons, Means and Methods of Warfare: 
Measures to Implement Article 36 of Additional Protocol I of 1977’ (2006) 88 International Review of the Red 
Cross 931, 938–39 (hereafter ICRC Guide). 
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would be covered by the general ban on these types of weapons, prescribed by the relevant 

international treaties.28 For now, though this may change in the future, there are no such 

prohibitions related to cyber weapons. From time to time, proposals appear that States should 

enter into so-called “cyber arms control treaties” or agree on specific limitations on the 

development and use of cyber offensive capabilities.29 If these came to pass and were 

formulated as binding prohibitions, they would then prevent States from using any capabilities 

that would fall under the remit of such rules. 

Given the absence of means-specific prohibitions that would apply to cyber weapons, the 

second step is to consider whether the use of the cyber weapon in question is restricted by any 

of the generally applicable rules of IHL. Of particular importance, these rules include the 

prohibition of means of warfare that are of a nature to cause superfluous injury or unnecessary 

suffering,30 as well as the prohibition of means of warfare that are by nature indiscriminate.31 

The reference to the “nature” of the means in question is important, taking much of the bite 

out of the weapons review obligation. Provided that the weapon under review can potentially 

be employed in a lawful way, it cannot be said to violate these rules by its nature, and thus the 

weapon would pass the legal test.32 

So what does all of that mean for a cyber capability like the bespoke malware mentioned 

earlier? Given the lack of indication that the use of this malware would cause any injury to 

persons, we may rule out the provisions on superfluous injury or unnecessary suffering. 

However, this is not the case with respect to the prohibition of inherently indiscriminate means 

28 See Convention on the Prohibition of the Development, Production and Stockpiling of Bacteriological 
(Biological) and Toxin Weapons and on their Destruction (signed 10 April 1972, entered into force 26 March 
1975) 1015 UNTS 163, art 1; Convention on the Prohibition of the Development, Production, Stockpiling and 
Use of Chemical Weapons and on their Destruction (signed 13 January 1993, entered into force 29 April 1997) 
32 ILM 800, art 1. 

29 See, eg, Mette Eilstrup-Sangiovanni, ‘Why the World Needs an International Cyberwar Convention’ (2018) 
8 Philosophy & Technology 379; Joseph S Nye Jr., ‘The world needs new norms on cyberwarfare’ (The Washington 
Post, 1 October 2015) <https://www.washingtonpost.com/opinions/the-world-needs-an-arms-control-treaty-
for-cybersecurity/2015/10/01/20c3e970-66dd-11e5-9223-
70cb36460919_story.html?utm_term=.fd8262b1bd0c> accessed March 2020 . 

30 Regulations concerning the Laws and Customs of War on Land (adopted 18 October 1907, entered into force 
26 January 1910) art 23(e); AP I (n 15) art 35(2); ICRC Study (n 17) r 70; Tallinn Manual 2.0 (n 22) 453–55. 

31 AP I (n 15) Art 51(4)(b); ICRC Study (n 17), rr 12 and 71; Tallinn Manual 2.0 (n 22) 455–57; see also Department 
of Defense of the United States of America, Law of War Manual (2016), para. 16.6 (“a legal review of the 
acquisition or procurement of a weapon that employs cyber capabilities likely would assess whether the weapon 
is inherently indiscriminate”). 

32 ICRC Guide (n 28) 943. 
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of warfare. Of course, the malware might be specifically designed to target the PLCs, which 

control military equipment. Yet, in order to strike against its target, the malware needs to reach 

it first: This will normally be done by allowing the malicious code to spread through networks. 

Some of these will be of a military nature, others will not. So, the malware will likely have to 

pass through civilian cyber infrastructure and can thus be expected to have some effect on the 

proper functioning of that infrastructure. 

The lawfulness of such a cyber weapon will thus depend on the extent of this effect if the 

weapon was used in a normal way, as anticipated at the time of the evaluation.33 So the State 

must ask itself: Would the malware, once released, spread without any further control of the 

attacker and could it thus cause reverberating harmful effects without distinction between 

civilian objects and military objectives? If so, it would fail the test and qualify as an inherently 

indiscriminate weapon. Accordingly, that would mean the State in question would need to go 

back to the drawing board.  

However, suppose that the planned harmful effects to any civilian infrastructure are 

temporary and do not exceed mere inconvenience or annoyance. This means that the normal 

and expected use of the weapon would not reach the level of attack against a civilian object,34 

and thus it would not be of a nature to strike military objectives and civilian objects without 

distinction.35 Suppose further that the acting State is also smart enough to include a “kill 

switch” in the malware that can immediately stop it from spreading further—like the one that 

Marcus Hutchins discovered in WannaCry. Such a kill switch ensures that the attacker is 

capable of limiting the effects of the malware if the need arises—for example, if the malware 

starts spreading in a way that was not anticipated by its authors. Taken together, these 

safeguards would likely suffice for the weapon to pass the Article 36 review. 

33 Yves Sandoz, Christophe Swinarski and Bruno Zimmermman (eds), Commentary on the Additional Protocols of 8 
June 1977 to the Geneva Conventions of 12 August 1949 (International Committee of the Red Cross 1987) (ICRC APs 
Commentary) 423 para 1466. 

34 See also Michael N Schmitt, ‘Wired Warfare: Computer Network Attack and Jus in Bello’ (2002) 84 International 
Review of the Red Cross 365, 377 (arguing that “inconvenience, harassment or mere diminishment in quality of 
life” does not qualify as a violent consequence that would bring the original act within the ambit of “attack” 
under IHL). 

35 Cf. Tallinn Manual 2.0 (n 22) 457 (commentary to rule 105, para. 5: “the uncontrollable spread of harmless 
effects or those that are merely inconvenient or annoying is irrelevant when assessing the legality of a means or 
method of cyber warfare”). 
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How #2: How do the rules on conflict qualification apply to cyber operations? 

The second challenge contemplated here considers the  point where the peacetime and 

wartime legal regimes meet. It is also a ‘how’ question: It asks how the rules on conflict 

qualification under IHL apply to cyber operations. In other words, is it possible for a cyber 

operation to trigger an armed conflict and, in doing so, activate the applicability of IHL?  

It should be noted that this question is separate from the question of how IHL applies to 

cyber operations once an armed conflict is under way. I will look at one aspect of that question 

in the last part of this lecture. For now, I am focusing only on the threshold point: can a cyber 

operation start an armed conflict just like the launch of a kinetic missile or an exchange of 

mortar fire between two belligerents? 

I should also note that there is no generic notion of “armed conflict” under IHL.36 Instead, 

IHL distinguishes between an international armed conflict (IAC) and a non-international 

armed conflict (NIAC), the existence of each being subject to different legal tests. This is not 

the place to explore these tests in detail.37 However, it can be summarised that the legal 

threshold is set lower for IACs than it is for NIACs. Whereas for a NIAC to come about, the 

situation must meet the twin requirements of organisation and intensity, IACs are subject to a 

lower bar. As the ICTY held in the Tadić case in 1995, an IAC starts whenever there is any 

resort to armed force between States.38 Given the less demanding threshold required for 

NIACs, it will be considered whether and when this lower line can be crossed by a cyber 

operation.  

As aforementioned, cyberspace is to a large extent an invisible reality that surrounds us all. 

As such, there are many, many cyber operations that occur at all times everywhere in the world. 

To say that 99.99% of them do not come close to a “resort to armed force” would still be a 

massive understatement. Even those operations that have been attributed to States by other 

36 See Dino Kritsiotis, ‘The Tremors of Tadić’ (2010) 43 Isr L Rev 262, 293–99; Marko Milanovic, ‘The 
Applicability of the Conventions to “Transnational” and “Mixed” Conflicts’ in Andrew Clapham, Paola Gaeta, 
and Marco Sassòli (eds), The 1949 Geneva Conventions: A Commentary (OUP 2015) 30 paras 8–10; Kubo Mačák, 
Internationalized Armed Conflicts in International Law (OUP 2018) 19–20. 

37 See, eg, Mačák (n 37) 14–21. 

38 ICTY, Prosecutor v Tadić, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, IT-94-1-
AR72, Appeals Chamber II, 2 October 1995, para 70. 
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States and labelled as violations of international law have not been described as a use of force. 

For a recent example, consider the statement issued by the UK National Cyber Security Centre 

in October this year. The NCSC accused the Russian military intelligence service of “reckless 

cyber-attacks”, which have been conducted “in flagrant violation of international law”.39 Some 

of these have caused considerable disruption around the world: confidential files were stolen 

and leaked, e-mail accounts of journalists and diplomats were hacked, IT infrastructure was 

made inoperable, and so on. But despite the strongly worded statement, the UK did not 

suggest that any of those operations had qualified as a use of force or armed force.40 This is 

the case with all cyber operations conducted thus far. We are yet to see a State accusing another 

State of having started an international armed conflict through cyber means. Therefore, while 

the importance of this question is obvious, we should remember that for now it is a 

hypothetical one. 

What most experts agree on is that if the effects of cyber operations are equivalent to classic 

kinetic military operations, then the resulting situation would amount to an international armed 

conflict.41 Imagine, for example, that a cyber operation against a State succeeds in bringing 

down the air traffic control system of that State or in opening the floodgates of dams on that 

State’s territory. As a result, many people die, and significant material damage occurs. Provided 

that the cyber operation is attributable to another State, it would undoubtedly bring about a 

situation of an international armed conflict between those two States. Simply put, there is no 

reason to distinguish between such attacks depending on the means that were used to bring 

about these effects. 

However, beyond these clear-cut cases the law is very much unsettled. Many cyber 

operations do not and will not bring about effects comparable to kinetic attacks. While they 

may not cause death or injury or even destruction or damage, they may still result in 

considerable disruption. For instance, an operation against the power grid as we saw in Ukraine 

39 National Cyber Security Centre, ‘Reckless campaign of cyber-attacks by Russian military intelligence service 
exposed’ (4 October 2018) https://www.ncsc.gov.uk/news/reckless-campaign-cyber-attacks-russian-military-
intelligence-service-exposed> accessed March 2020.  

40 For further discussion of this incident and its implications for international cyber law, see Kubo Mačák, ‘On 
the Shelf, but Close at Hand: The Contribution of Non-State Initiatives to International Cyber Law’ (2019) 113 
American Journal of International Law Unbound 81, 83–84. 

41 See, eg, Tallinn Manual 2.0 (n 22) 375 (rule 80); Tristan Ferraro and Lindsey Cameron, ‘Article 2: Application 
of the Convention’, in ICRC (ed), Commentary on the First Geneva Convention (CUP 2016) 92 para 255; Andrew 
Clapham, ‘Concept of International Armed Conflict’ in Clapham et al, Geneva Conventions (n 37) 22–23. 
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on at least two occasions since 2015, can result in hundreds of thousands of people losing 

their access to electricity.42 Of course, Ukraine was already engaged in an ongoing armed 

conflict when these incidents occurred, so they did not present an opportunity for States to 

come down one way or another. But such incidents will happen again, and it is through future 

State practice that this uncertainty in the law will be resolved.43 Still, there is no doubt that if 

an armed conflict is under way, the applicable rules of IHL will apply also to cyber operations. 

The final challenge considered here relates precisely to such situations. 

How #3: How do the rules on targeting apply to cyber operations against data? 

This is again a ‘how’ challenge in that it examines how the rules of targeting apply to cyber 

operations. The cornerstone of the law of targeting is in the principle of distinction, according 

to which the belligerents must at all times distinguish between civilian objects and military 

objectives and accordingly direct their operations only against military objectives.44 As far as 

objects are concerned, the crucial distinction therefore is between civilian objects and military 

objectives. In order to distinguish one from the other, IHL has developed a detailed definition 

of military objectives, enshrined in article 52, paragraph 2 of Additional Protocol I,45 

considered to reflect customary international law.46 But does this definition apply to operations 

which do not aim to destroy or damage physical objects, but instead are oriented against data? 

In order to give that abstract issue some concrete contours, consider the following example. 

Imagine that Arcadia and Utopia are two independent States that are engaged in an 

international armed conflict against one another. At one point, Arcadia decides to conduct a 

cyber operation against the central registry office of its enemy. The intended target, the 

Utopian Central Registry Office, is a governmental authority, which maintains digital records 

on Utopian citizens, with regard to all non-military purposes such as census taking, the 

provision of social benefits, voting, and taxation. Now let us suppose further that Arcadia is 

42 Andy Greenberg, ‘‘Crash Override’: The Malware that Took Down a Power Grid’ (6 December 2017) 
<https://www.wired.com/story/crash-override-malware/> accessed March 2020. 

43 See also Ferraro and Cameron (n 42) 91 para 256. 

44 AP I (n 15) art 48. 

45 AP I (n 15) art 52(2) (“Attacks shall be limited strictly to military objectives. In so far as objects are concerned, 
military objectives are limited to those objects which by their nature, location, purpose or use make an effective 
contribution to military action and whose total or partial destruction, capture or neutralization, in the 
circumstances ruling at the time, offers a definite military advantage.”). 

46 ICRC Study (n 17), r 8. 
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successful and its operation results in the destruction of all data held by the registry office—

but it does not cause any physical destruction, and it equally does not affect the cyber 

infrastructure which supports the system used by the office. In other words, the data is gone, 

but all the computers seemingly work as they did before. The question therefore is—did 

Arcadia violate IHL by destroying the datasets held by the Utopian authorities? 

Before answering that question, it is useful to stop and pause for a moment. Putting the law 

aside for a moment, what exactly do we mean by “destruction”? Is it even correct to speak of 

“destruction of data”? We store data by converting it into many, many binary numbers and 

then recording them on data drives. The process of recording these numbers actually means 

magnetising tiny areas of a hard disk either north or south – or, in more modern drives, 

charging or not charging a series of electrical cells. So, if I delete some of the data on your 

smartphone, I am not destroying any part of your phone, but I am merely changing the way 

some of its parts were charged before. What does get “destroyed”, or in other words, what 

ceases to be even though it had been before, is the information that was represented by the 

previous configuration. It is of interest that a prescient report published by the Defence 

Academy argued already in 2013 that we need to establish “an information-centric definition 

of ‘destruction’.”47 Under such definition, it would be correct to say that what I did was to 

destroy your data. However, the report in question was by the admission of its own authors a 

big-picture endeavour focussed on broad implications of the cyber domain for security 

strategy.48 So what does the existing law of armed conflict have to say about such operations? 

The answer to that question turns on the ‘how’ question, that is, how we apply the definition 

of military objectives to attacks against data. You will recall that the applicable definition in 

article 52, paragraph 2 of Additional Protocol I limits itself to “objects”. The relevant part 

states, “In so far as objects are concerned, military objectives are limited to those objects 

47 Hardin Tibbs (ed), The Global Cyber Game (The Defence Academy of the United Kingdom, 2013), 37 
<http://www.futurelens.com/wp-content/uploads/2014/04/The-Global-Cyber-Game.pdf> accessed March 
2020 (“The key to understanding this zone of the gameboard is establishing an information-centric definition of 
‘destruction’. The usual meaning is physical destruction, and this is the sense used in international law for the 
definition of ‘use of force’, which is taken to involve serious physically destructive and lethal acts.”). 

48 ibid, ii (“The Inquiry’s overall remit was first to consider the broad question ‘how should the cyber domain be 
conceptualized?’ and in the light of that to examine the implications for security strategy generally, the issues raised for 
state actors in the Internet age, new power relationships, possible sources and modes of future conflict, and the 
steps that need to be taken to prepare for a range of plausible possibilities. This report gives an overview of the 
Cyber Inquiry’s big-picture conclusions.”). 
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which,” and the remainder of the definition sets out the conditions that objects must meet in 

order to be targetable during armed conflicts.49 Those that do not so qualify are to be seen as 

civilian objects and as such they are strictly protected by the law. 

There are two main approaches that have emerged thus far. On the one hand, some experts, 

including the majority of the participants in the Tallinn Manual project, consider the notion 

“object” to be limited to something with physical properties that is visible and tangible in the 

real world.50 This view is based on a textual interpretation of the term “object” and it finds 

further support in the ICRC commentary to the Additional Protocols.51 On this point, cyber 

operations against data do not fall within the ambit of IHL unless the operation in question 

causes some physical effect or at least a loss of functionality of the target system.52 In the 

Arcadian-Utopian example, this would mean that the operation against the registry office 

would not violate IHL even though it would be obviously tremendously disruptive to civilian 

life in Utopia.  

On the other hand, others, including myself, hold the view that data falls within the notion 

of “object” under IHL.53 I would expect that this view may find some favour with those who 

agree with the “information-centric” approach proposed by the Defence Academy report I 

mentioned earlier.54 To my mind, it also follows quite clearly from the correct application of 

the rules on treaty interpretation under international law.55 This is for the following reasons.  

49 AP I (n 15) art 52(2). 

50 Tallinn Manual 2.0 (n 22), commentary to rule 100, para. 5–6 (noting that the majority of experts considered 
that due to it being intangible, data does not fall within the ordinary meaning of the term object, which is 
“something visible and tangible”) (internal quotation marks deleted); but see Michael N Schmitt, ‘The Notion 
of ‘Objects’ during Cyber Operations: A Riposte in Defence of Interpretive and Applicative Precision’ (2015) 
48 IsrLR 81, 93 (noting that although the “visible and tangible” criterion influenced the Tallinn Manual experts’ 
deliberations, it was not dispositive). 

51 Tallinn Manual 2.0 (n 22), commentary to rule 100, para. 5 (“An ‘object’ is characterised in the ICRC Additional 
Protocols 1987 Commentary as something ‘visible and tangible’.”); ICRC APs Commentary (n 34) 633–34 paras 
2007–08. 

52 Tallinn Manual 2.0 (n 22), commentary to rule 100, para. 6. 

53 Heather A Harrison Dinniss, ‘The Nature of Objects: Targeting Networks and the Challenge of Defining 
Cyber Military Objectives’ (2015) 48 IsrLR 39, 44; Kubo Mačák, ‘Military Objectives 2.0: The Case for 
Interpreting Computer Data as Objects under International Humanitarian Law’ (2015) 48 IsrLR 55, 67–68. 

54 Tibbs (n 48) 37. 

55 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 1155 
UNTS 331, arts 31–32. 
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First, whatever the ordinary meaning of the term “object” was in 1977, today it should be 

seen as covering information stored in computer systems and devices—just ask any teenager 

if they would consider it as a loss of something of value if you were to wipe out the entire 

contents of their Instagram account. Second, this is confirmed also by examining the context 

of article 52, paragraph 2. Across the entire relevant section of the Protocol, the term “object” 

is used as something susceptible to destruction, capture or neutralisation. It thus does not 

matter that data is not visible or tangible in the same way that a bridge is. What matters is that 

both may be attacked by the adversary with the result that what had been there before will be 

significantly altered or absent altogether: i.e., damaged or destroyed. Third, the inclusive view 

is also in line with the object and purpose of the Protocol, which is the protection of victims 

of armed conflicts. Civilians are obviously one of the categories of such victims and because 

this view brings civilian datasets within the framework of IHL, it thus also fosters the relevant 

object and purpose.56 

Under the inclusive view, the cyber operation against the Utopian datasets would have to 

be justified against the definition of military objectives. Given that  civilian data on voting or 

taxation do not contribute to military action and because their destruction does not offer any 

definite military advantage, the operation would thus have to be seen as a violation of IHL. I 

think this is the correct conclusion, but the debate is certainly still going on.57 

Conclusions 

So, in conclusion, I would like to say this. Many years before smartphones were invented, 

John Perry Barlow—a cyber activist if there ever was one—defined cyberspace in the 

following way: “Cyberspace is where you are when you’re on the phone.”58 Under that 

definition, if you look around the room right now, you may discover that some of us are in 

cyberspace even at this very moment. But my claim today has been that we are in cyberspace 

even when we are not actually scrolling through our Facebook feeds. The physical world of 

56 See further Mačák (n 54) 77–80. 

57 See, eg, Tim McCormack, ‘International Humanitarian Law and the Targeting of Data’ (2018) 94 ILS 222; 
Robert McLaughlin, ‘Data as a Military Objective’ (Australian Institute of International Affairs, 20 September 2018) 
<http://www.internationalaffairs.org.au/australianoutlook/data-as-a-military-objective/> accessed March 
2020; Michael N Schmitt, ‘Wired Warfare 3.0: Protecting the Civilian Population During Cyber Operations’ 
(2019) International Review of the Red Cross forthcoming). 

58 JP Zaleski, The Soul of Cyberspace: How New Technology is Changing Our Spiritual Lives (Harper Edge 1997) 29. 
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flesh and blood that we all inhabit has now become too intertwined with the cyber domain for 

the two to ever be fully separate again. This presents many opportunities, but also some 

prominent challenges. I would thus like to close by complimenting the Defence Academy for 

its foresight and willingness to offer a platform to discuss some of these challenges today. It 

is an area in which the law is evolving and will continue doing so. And it is only through 

discussion and engagement that we will come closer to understanding and influencing the 

trajectory of this development.  
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Genocide and Stigma: Exploring the Relationship 

Between Legal Definitions and Societal Perceptions 

Thomas J W Peck* 

 

Introduction 

This essay shall discuss whether a more generous definition of genocide would lessen its 

stigma as the ultimate crime. We shall begin with an analysis of the definition of the crime 

of genocide, its stigma, and the origin of that stigma. Following this, we shall then examine 

the arguments surrounding the expansion of the categories of protected persons within the 

definition, before analysing the ways in which the stigma of genocide produces positive 

effects, such as aiding reconciliation, prevention and deterrence. It shall be concluded that 

whilst genocide carries a significant stigma, this is not inherently linked to the legal 

definition, but instead to the societal perception of genocide. As such, it shall be argued that 

the legal definition and said stigma exists in a state of complementarity, where the legal 

process, through a more generous approach to the categories of protected groups; can aid 

in achieving many of the positive elements which result from the stigma of the crime. 

 

Part I: Defining Genocide 

The definition of genocide is not universally agreed upon. Coined in 1944 by Raphael 

Lemkin,1 a Polish jurist who fled his home to avoid persecution at the hands of the Nazi 

*Thomas J W Peck LLB is a current International Human Rights Law LLM student at the University of Lancaster. The basis 

of this work was originally submitted under the title “‘A more generous definition of genocide would lessen its stigma as the ultimate 

crime’ Discuss” as part of the undergraduate course ‘Responses to Massive Violations of Human Rights’ at the University of 

Lancaster, under the supervision of Prof. James Sweeney. 
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regime,2 the first codified definition came in the form of the Geocide Convention 1948 

and has been used consistently by tribunals ever since.3 Notable in this roster are the 

International Criminal Tribunals for the Former Yugoslavia (ICTY),4 Rwanda (ICTR)5 and 

Cambodia (ECCC),6 as well as the International Criminal Court (ICC).7 Although distinct 

differences in both textual and interpretive approaches arise, some commonality may be 

drawn from their content. 

As Verdirame notes, the written definition of genocide is relatively settled and consistent 

with most adopting a word-for-word copy of the Genocide Convention.8 Indeed, all of 

these definitions require proof of prohibited conduct, including; killing,9 causing bodily 

harm,10 birth prevention,11 inflicting poor living conditions12 or forced transfer;13 married 

with the requisite dolus specialis.14 This is “the specific intention, required as a constitutive 

element of the crime, which demands that the perpetrator clearly seeks to produce the act 

charged”.15 This is defined as the “intent to destroy, in whole or in part, a national, ethnical, 

racial or religious group”.16 Within this intent are two distinct elements; the destructive 

intent of the perpetrator and the subjects of that intent, that being one of the predefined 

protected groups. It is this second element which shall be the focus of this work. 

1 Raphael Lemkin, Axis Rule in Occupied Europe: Laws of Occupation, Analysis of Government, Proposals for Redress 
(Carnegie Endowment for International Peace 1944); Raphael Lemkin, ‘Genocide as a Crime under 
International Law’ (1947) 41 The American Journal of International Law 145. 
2 ‘Research Topics: Raphael Lemkin’ (United States Holocaust Memorial Museum) 
<http://oxfordhandbooks.com/view/10.1093/oxfordhb/9780199232116.001.0001/oxfordhb-
9780199232116> accessed 11 April 2019. 
3 Convention on the Prevention and Punishment of The Crime of Genocide (adopted 9 December 1948, 
entered into force 12 January 1951) 1021 UNTS 278 (The Genocide Convention). 
4 Establishment of the International Criminal Tribunal for Yugoslavia UNSC Res 827 (25 May 1993). 
5 Establishment of the International Criminal Tribunal for Rwanda UNSC Res 955 (8 November 1994). 
6 Law on the Establishment of the Extraordinary Chambers, with inclusion of amendments as promulgated on 
27 October 2004 (NS/RKM/1004/006). 
7 Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 2002) 2187 
UNTS 3. 
8 Guglielmo Verdirame, ‘The Genocide Definition in the Jurisprudence of the Ad Hoc Tribunals’ (2000) 49 
International and Comparative Law Quarterly 578. 
9 Genocide Convention (n 3), art 2(a). 
10 ibid, art 2(b). 
11 ibid, art 2(d). 
12 ibid, art 2(c). 
13 ibid, art 2(e). 
14 ibid, art 2. 
15 Prosecutor v Jean-Paul Akayesu (Judgment) ICTR-96-4-T, T Ch I (2 September 1998). 
16 Genocide Convention (n 3), art 2. 
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Part II: Genocide, Stigma and “the crime of crimes” 17 

Whilst it remains undetermined how tribunals should interpret the provisions of the 

Convention,18 what is not generally contested is the stigma the genocide-label carries as 

“the crime of crimes”.19 One only has to look at reactions from persons and States who 

have been accused, convicted or labelled with this term to see its power. For example, the 

imprisonment and later assassination of Hrant Dink in Turkey for labelling the atrocities 

committed against the Armenians as ‘genocide’.20 It has even been employed as a military 

tactic, as Payam Akhavan describes; 

“By invoking the word ‘genocide’ Russia incited South Ossetian militants who, 

relying on reports of the mass murder of their people, then engaged in a campaign 

of ethnic cleansing against a population of 138,000 Georgians”.21 

Usage of the term in the media has also been statistically linked to an increased level of 

foreign intervention and aid given to regions suffering from internal conflict22 It seems 

clear therefore that the stigma of genocide carries a distinct weight. Indeed, as Greenawalt 

states “by defining an offense… as genocide, rather than simply murder, international 

criminal law supplies a vocabulary that gives voice to the special gravity of the offense”.23 

Moshman however expresses concern over the position of genocide, arguing that it may 

lessen the perception of severity of equally severe crimes such as slavery.24 Indeed, it has 

been argued that horrific crimes such as ethnic cleansing have been confessed in order to 

avoid the genocide label.25 However, although Moshman’s concerns are valid, they are 

17 Prosecutor v Kambanda (Judgment and Sentence) ICTR-97-23-S, T Ch I (4 September 1998), [16]. 
18 William D Rubinstein, Genocide (Pearson Education Limited 2004), 2. 
19 Kambanda (n 17). 
20 Payam Akhavan, ‘The Power of a Word’, Reducing Genocide to Law: Definition, Meaning, and the Ultimate Crime 
(Cambridge University Press 2012) 2. 
21 ibid 6. 
22 Edina Bećirević, ‘The Issue of Genocidal Intent and Denial of Genocide: A Case Study of Bosnia and 
Herzegovina’ (2010) 24 East European Politics and Societies 480. 
23 Alexander Ka Greenawalt, ‘The Pluralism of International Criminal Law’ (2011) 86(3) Indiana Law Journal 
1063, 1092. 
24 David Moshman, ‘Conceptual Constraints on Thinking about Genocide’ (2001) 3 Journal of Genocide 
Research 431, 443. 
25 James Sweeney, ‘Twenty Years after Srebrenica, Ethnic Cleansing Has Become a Defence to Genocide’ (The 
Conversation, 2015) <https://theconversation.com/twenty-years-after-srebrenica-ethnic-cleansing-has-become-
a-defence-to-genocide-44376> accessed 22 April 2019. 
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misplaced. Whilst on a conceptual level placing genocide at the top of the hierarchy of 

international crimes may implicitly place others below it, in reality the notion of ‘stigma’ is 

only a guiding term and not a directly fixed hierarchy. It is not realistic to suggest that 

sensible commenters would attempt to justify slavery as ‘less bad’ than genocide; neither 

would anyone arguing for the severity of slavery feel that the position of genocide would 

lessen the crimes own gravity. Simply put, just because genocide carries its own stigma, 

does not necessarily lessen the stigma of other international crimes.  

But it must be questioned, where does this stigma derive from? It could be argued, that the 

definition itself has created the stigma. To this end, Greenawald argues that “[w]hen the 

Genocide Convention defines genocide and declares the offense to be a crime under 

international law, it broadcasts the gravity and intolerability of this specific offense…”.26 

However, this is only partially correct. It is argued that the stigma of genocide derives not 

from the written legal definitions of the crime, but from society’s perception of what 

genocide is. Thus, the stigma is attached to a societal definition rather than a legal one. As 

former justice of the ICTY Patricia Wald notes, “genocide has taken on a life of its own in 

the popular mind”.27 Indeed, before Lempkin coined the term, genocide was nothing new, 

with Winston Churchill calling it “a crime without a name”.28 Genocide as a recognisable 

criminal act has thus been present in the global conscience well before its legal codification. 

As such, it is argued that the stigma of genocide is inherently linked to the way in which 

society conceptualises the actions of the perpetrators, regardless of whether such actions 

would fall directly within the remit of the legal definition.  

Such a concept is not far-fetched. In domestic law, it is unlikely that a lay-person would 

know the legal definition of theft, but nonetheless would have a clear conception of what 

theft is. As Nersessian notes:  

26 Greenawalt (n 23) 1121. 
27 Patricia M Wald, ‘Genocide and Crimes Against Humanity’ (2007) 6 Washington University Global Studies 
Law Review 621, 633. 
28 Winston Churchill, ‘Prime Minister Winston Churchill’s Broadcast to the World About the Meeting With 
President Roosevelt’ <http://www.ibiblio.org/pha/policy/1941/410824a.html> accessed 25 April 2019. 
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“Labels stigmatise the offender for his culpable conduct and convey the nature of 

his transgression to the public. They express society’s revulsion at the transgression 

of certain shared (and important) norms and values”.29  

Thus, the label of genocide does not conveys to society that the perpetrator has committed 

conduct which met a series of narrowly defined and specific legal criteria, such as the 

narrow list of protected groups.30 instead it demonstrates that the individual has committed 

acts of a heinous and evil nature against a group, which violate all possible notions of 

morality and human decency. As Akhavan notes the “significance of stigma must be 

appreciated in light of the socio-pedagogical function of the criminal justice process”.31 

Thus, the crime of genocide derives its stigma from societies’ universal decrial of such 

heinous acts, with the criminal trial being the practical expression of this revulsion. 

Given the above analysis, it is argued that expanding the legal definition will not negatively 

impact the stigma of genocide. However, it must be acknowledged that this is only true up 

to a point. If it is such that the legal definition is stretched beyond the scope of societies’ 

conception, it will cease to reflect the gravity and weight which the collective human 

conscience attaches to it. As such, it is argued that the legal definition of genocide and the 

stigma of the crime of genocide exist in a state of complementarity, where variations of the 

legal definition, within the bounds of the societal conception, can aid in strengthening the 

positive effects of stigmatisation, such as justice, reconciliation, prevention and deterrence. 

 

Part III: Expanding the Categories and Interpretation of Protected Groups 

One of the key reasons that genocide reaches the apex of stigmatisation as the ultimate 

international crime is that, as the General Assembly noted in 1946, “genocide is a denial of 

the right of existence of entire human groups”.32 However, categorisation as “human 

groups”33 is far too broad to truly reflect the reality of the definition. Indeed, the Genocide 

29 David L Nersessian, ‘Whoops, I Committed Genocide! The Anomaly of Constructive Liability for Serious 
International Crimes’ (2006) 30(2) Fletcher Forum of World Affairs 81, 97. 
30 Genocide Convention (n 3), art 2. 
31 Payam Akhavan, ‘The Taxonomy of Crimes’, Reducing Genocide to Law: Definition, Meaning, and the Ultimate 
Crime (Cambridge University Press 2012) 24. 
32 United Nations General Assembly ‘The Crime of Genocide’ A/Res/96/1 (11 December 1946). 
33 ibid.  
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Convention provides an exhaustive list of categories including “national, ethnical, racial or 

religious group[s]”.34 Membership of one of these groups is a precondition for protection 

and so, inevitably, certain groups are excluded from protection. Indeed, as Wald argues; 

“we have reached a point where definitional niceties… have required truly 

horrendous crimes against certain groups of people to be ‘dumbed down’ from 

genocide to crimes against humanity because they don't fit the tight genocidal 

definitional perimeters for targeted groups...”35 

The effects of this exclusion, as shall be shown, are far-reaching; leading to impunity not 

only for individual perpetrators, but also at a State level.36 To this end, Charney expresses 

dire concern that under a strict definition, many mass-killings might not be labelled as 

genocide due to the identity of those murdered, despite the intent of the perpetrators; 

something which he calls “absurd and ugly”.37 Further, we may begin to lose the sense that 

justice has been done, which, as shall be discussed, may prevent or lessen a group’s ability 

to achieve reconciliation; negatively impacting the extent to which future genocide will be 

prevented. Thus, it shall be argued that in order to fully utilise the stigma of genocide, the 

definition should be interpreted widely and expanded to protect groups which, on a plain 

reading, would not fall under the protection of the Convention. 

An argument often advanced against the expansion of protected groups is that it would go 

beyond the intention of the drafters of the Genocide Convention and thus reduce the 

stigma of the crime.38 However, whilst it is true that the drafters specifically excluded 

certain groups from protection, such as political groups,39the exclusion was not due to deep 

philosophical convictions. Instead, the exclusion was for far more malignant reasons; 

allowing signatory nations to commit acts which could themselves be considered genocide 

34 Genocide Convention (n 3), art 2. 
35 Wald (n 27), 633. 
36 Claire de Than and Edwin Shorts, International Criminal Law and Human Rights (Sweet & Maxwell 2003), 67. 
37 Israel Chamy, ‘Toward a Generic Definition of Genocide’ in George J Andreopoulos (ed), Genocide: 
Conceptual and Historical Dimensions (University of Pennsylvania Press 1997), 71. 
38 William A Schabas, ‘Problems of International Codification - Were the Atrocities in Cambodia and Kosovo 
Genocide?’ (2001) 35 New England Law Review 287. 
39 Matthew Lippman, ‘The Drafting of the 1948 Convention on the Prevention and Punishment of the Crime 
of Genocide’ (1985) 3 Boston University International Law Journal 1, 42. 
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under the societal conception;40 or as they would put it, acts to “maintain internal stability”.41 

Indeed, the gap left by the exclusion of certain groups, and the suppression of dissidents 

which could result therein, was as much a concern then as it is now;42 with the drafting of 

the Rome Statute negotiated to exclude protection for homosexuals from the crime of 

genocide.43 Thus, as Gaeta has noted, the present definition does not reflect the needs of 

the international community.44 They content that:  

“the exhaustive enumeration of the protected groups and the prohibited acts has 

rendered more difficult the evolution of a parallel, and potentially wider, definition 

of the crime of genocide through customary international law”45 

Thus, by restricting the codified definition of genocide, the customary definition, which 

should reflect the changing global consensus and societal conception, has failed to keep 

pace. Therefore, in the absence of codified change to the text of the Convention, it is 

incumbent upon tribunals to interpret the law in a manner which allows for the greatest 

utilisation of the complementary nature between genocides stigma and the legal definition.  

 

Part IV: Approaches of the International Tribunals 

International tribunals have, for the most part, been liberal in their interpretations of the 

protected groups, however, this perhaps does not go far enough. In Takayasu46, the ICTR 

interpreted the Convention to protect “any stable and permanent group”,47 perhaps due to 

the nature of the artificial divide between the two groups involved.48 Such a determination, 

whilst often characterised as too broad,49 was as Aptel outlines, considered on objective 

40 Lawrence J LeBlanc, ‘The United Nations Genocide Convention and Political Groups: Should the United 
States Propose an Amendment?’ (1988) 13 Yale Journal of International Law 268, 269. 
41 Lippman (n 39), 42. 
42 ibid, 42. 
43 Johan D van der Vyver, ‘Prosecution and Punishment of the Crime of Genocide’ (1999) 23 Fordham 
International Law Journal 286, 305. 
44 Paola Gaeta, ‘Genocide’ in William A Schabas and Nadia Bernaz (eds), Routledge Handbook of International 
Criminal Law (Routledge 2011), 110. 
45 ibid, 109. 
46 Akayesu (n 15). 
47 ibid, 516. 
48 ibid, 83. 
49 William A Schabas, ‘Groups Protected by the Genocide Convention: Conflicting Interpretations from the 
International Criminal Tribunals for Rwanda’ (2000) 6 ILSA Journal of International and Comparative Law 
375, 380. 
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grounds, with inheritance of membership as the vital factor.50 Thus, the Court still 

maintained a level of exclusion. As the Court evolved however, greater subjectivity was 

introduced, with the Chamber in Bagilishema51 holding that “if a victim was perceived by a 

perpetrator as belonging to a protected group, the victim could be considered by the 

Chamber as a member of the protected group, for the purposes of genocide.”52 Thus, the 

Chamber did not allow for the narrow confines of the law to dictate, but instead the 

practical reality of societal taxonomy, regardless of biological grounding. Such an 

interpretation is a crucial stepping stone towards bringing the interpretation of the legal 

definition in line with both the societal conception and the reality of group categorisation 

in genocidal activity. As Verdirame states “[t]he ground breaking case-law… shows a 

progressive shift from the objective position to one which is predominantly based on 

subjective criteria of membership”.53 Indeed, the importance of such a step has been 

highlighted above, with a greater need to focus on group taxonomies created by the 

perpetrators. The effects of this shift are, as Robertson notes, that the definition of 

genocide “functioned in Africa to end the impunity of genocidal heavyweights…who 

would have otherwise gone unpunished…”54 Subsequently, the Commission for Darfur 

has argued that this interpretation is now reflective of customary international law;55 

although this is perhaps a slight mischaracterisation.56 

 

A relatively relaxed approach was used most recently by the ECCC in their judgement,57 

which convicted Nuon Chea and Khieu Samphan, of the genocide of the Vietnamese and 

Cham groups,58 despite academic scepticism of the ability of tribunals to divide victims 

50 Cécile Aptel, ‘The Intent to Commit Genocide in the Case Law of the International Criminal Tribunal 

for Rwanda’ (2002) 13 Criminal Law Forum 273, 284. 
51 Prosecutor v Bagilishema (Judgment) ICTR-95-1A-T, T Ch 1, (7 June 2001). 
52 ibid, [65]. 
53 Verdirame (n 8), 589. 
54 Geoffrey Robertson, Crimes Against Humanity: The Struggle for Global Justice (4th edn, Penguin 

Books 2012), 486. 
55 ‘Report of the International Commission of Inquiry on Darfur to the United Nations Secretary General’ 

(25 January 2005), Pursuant to UNSC Res 1564 (18 September 2004), [501]. 
56 William A Schabas, ‘Genocide, Crimes against Humanity, and Darfur: The Commission of Inquiry’s 

Findings on Genocide’ (2006) 27 Cardozo Law Review 1703, 1713. 
57 Prosecutors v Chea and Samphan (Judgment) ECCC Case 002/02, TC (16 November 2018). 
58 ‘Khmer Rouge Leaders Found Guilty of Cambodia Genocide’ BBC (19 November 2018) 
<https://www.bbc.co.uk/news/world-asia-46217896> accessed 25 April 2019. 
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into coherently defined groups.59 However, following the approach in Akayesu,60 the Court 

held that the Convention protected any “relatively stable and permanent group”,61 thus 

stepping back from the subjective approach taken in Bagilishema.62 Further, the court still 

refused to expand the list of protected groups to include political and social groups, 

prosecuting these instead under crimes against humanity.63 Finally, they also restrained the 

group conceptions to characteristics which can be positively defined,64 following the 

approach in Stakić,65 where the court stated that “[g]iven that negatively defined groups 

lack specific characteristics, defining groups by reference to a negative would run counter 

to the intent of the Genocide Convention’s drafters”.66 This approach was decried by Judge 

Ottara who argued in his/her dissent that a group should be able to be defined by negative 

characteristics.67 Indeed, it is argued here that such a restriction is not only arbitrary, but 

dangerous, as it allows for an entire category of hatred (the hatred of those who are not like 

you) to go unpunished. 

 

Schabas in contrast argues that expansion of the definition to convict members of the 

Khmer Rouge of genocide goes too far and “deprives the distinct concept of genocide of 

any real meaning”.68 Similarly Akhavan argues that much of the jurisprudence of the ad hoc 

tribunals departs “from the confines of reasonable legal interpretation”.69 However, whilst 

their concerns are to an extent valid, they rest on the misplaced presumption that the stigma 

of genocide stems from its legal codification. Furthermore, considering the grievous nature 

of the crimes, a conservative approach may not be the most appropriate. Indeed, as van 

Sliedregt notes, “[w]hile criminal lawyers generally value strict and specific rules, public 

59 Schabas, ‘Problems of International Codification - Were the Atrocities in Cambodia and Kosovo Genocide?’ 
(n 38). 
60 Akayesu (n 15). 
61 Chea and Samphan (n 57), 405, 795. 
62 Bagilishema (n 51). 
63 Chea and Samphan (n 57), 375. 
64 ibid, 404, 793. 
65 Prosecutor v Stakić (Appeal Judgment) ICTY-IC-97-24-A, Ap Ch 1, (22 March 2006). 
66 ibid, 22. 
67 Chea and Samphan (n 57), Dissenting Judgment of Judge Ottara, 2257, [4514]. 
68 Schabas, ‘Problems of International Codification - Were the Atrocities in Cambodia and Kosovo Genocide?’ 
(n 38). 
69 Payam Akhavan, ‘Contesting Genocide Jurisprudence’, Reducing Genocide to Law: Definition, Meaning, and the 
Ultimate Crime (Cambridge University Press 2012), 149. 
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international lawyers have no problem in relying on loosely-defined rules and customary 

law”.70 Thus, interpretive flexibility should be no inhibitor to the international lawyer. 

Indeed, a further expansion to include negatively defined groups better reflects not only 

the societal conception of genocide, but further, the realities of genocidal intent and the 

workings of the minds of genocidaires. 

 

However, a controversial, yet necessary dilemma emerges. A justified criticism of the 

criminal process is that it gives a stage for genocidaires to have their voices heard yet gives 

little air-time to the victims of the perpetrators.71 It is argued that weight must be given to 

the perspective of the perpetrator in terms of their intended victims. As Simon highlights, 

the perpetrators of the genocide are often the ones defining the group.72 In other words, it 

may not be that the group itself is pre-existing but is instead simply a group of persons 

linked only by characteristics determined by the perpetrators. As Ferreria states “[t]he group 

does not pre-exist ‘as such’ but is always constructed by the repressors who, according to 

one set of criteria or another, trace a circle around certain people, like a predatory animal 

stalking its prey.”73 To this end, if we ignore the twisted minds of the perpetrators, and 

confine ourselves to the narrowly defined categories of the Genocide Convention, then we 

also ignore the victims of that perpetrator and disregard their plight. As Simon argues: 

“Legally and ethically, we should first concern ourselves with the harms directed 

against the group and not with questions of the existence of the group before or 

after the infliction of the harms.”74 

Thus, in order to put the group first, we must counter-intuitively place not the group, but 

the perpetrator’s conception of the group at the centre of our reasoning. 

Given the above, it is well within the realms of conceivability that a wider interpretation of 

the protected categories of groups is possible and indeed desirable. As such, we shall now 

explore the ways in which such an expansion (or not) can impact the level of 

70 Elies van Sliedregt, Individual Criminal Responsibility in International Law (Oxford University Press 2012), 8. 
71 Robertson (n 54), 490. 
72 Thomas W Simon, ‘Defining Genocide’ (1996) 15 Wisconsin Law Review 243, 245. 
73 Marcelo Ferreira, ‘Genocide, and its Definition as the “Partial Elimination of a National Group”’ (2014) 8 
Genocide Studies and Prevention 5, 12. 
74 Simon (n 72), 245. 
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complementarity between the legal definition of genocide and the stigma of genocide, and 

thus impact the positive effects of the stigma therein. 

Part V: Justice, Reconciliation, Prevention and Deterrence 

Foremost among the positive effects of the stigma of genocide are its effects on the process 

of reconciliation after atrocity. The importance of reconciliation is paramount, as Staub et 

al note, since “identity is rooted at least in part in group membership”75 the trauma which 

results, affects not only survivors, but all members of the affected groups.76 Thus, the 

effects are truly wide-reaching. There has however, been much justified criticism 

surrounding the competence of tribunals in this regard.77 Although, most of the problems 

stem not from the judgments themselves, but from issues such as the location of, and 

access to, the tribunals for victims.78 Thus, the potential for definitional and stigmatic 

complementarity is still worthy of exploration. 

 

One cannot overlook the power which tribunals wield over the narratives which are strewn 

within the walls of a court. As Freeman argues, “[n]o other mechanism is perceived to have 

a greater impact on deterrence, public confidence in the state’s ability and willingness to 

enforce the law, and a victim’s sense of justice.”79 Such historical recording sets out the 

official account of events, creating an near irrefutable record of wrongdoing.80 As Teitel 

outlines, “[t]rials enable vivid representations of collective history through the recreation 

and dramatisation of the criminal past in the trial proceedings”.81 Thus, where a group does 

not fall within one of the protected categories, their suffering is denied the label and 

incumbent stigma of genocide. As Wald notes “victims of almost all massacres feel cheated 

when a court or commission finds that their perpetrators have only committed a crime 

75 Ervin Staub and others, ‘Healing, Reconciliation, Forgiving and the Prevention of Violence After Genocide 
or Mass Killing: An Intervention and Its Experimental Evaluation in Rwanda’ (2005) 24 Journal of Social and 
Clinical Psychology 297, 300. 
76 ibid, 300. 
77 James D Meernik, Angela Nichols, Kimi L King, ‘The Impact of International Tribunals and Domestic 
Trials on Peace and Human Rights after Civil War’ (2010) 11 International Studies Perspectives 309. 
78 Robertson (n 54). 
79 Mark Freeman, Truth Commissions and Procedural Fairness (Cambridge University Press 2006), 10. 
80 Ruti G Teitel, Transitional Justice (Oxford University Press 2000), 73. 
81 ibid, 73. 
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against humanity not a genocide”.82 This feeling of injustice can have devastating effects 

for the ability of groups to reconcile with the past, embedding a feeling that a false narrative 

has been enshrined in law. Indeed, this has been the effect of the Turkish denial of genocide 

against the Armenians.83 Where impunity reigns, effective transition and reconciliation 

decline. It is argued that creating greater complementarity between the genocide stigma 

and legal definition, through a more diverse approach to group identification, will help to 

prevent victim’s feelings of being ‘cheated’ and to aid in the process of reconciliation. 

 

Of equal importance to reconciliation is prevention and deterrence. As Schiffbauer notes, 

“in the absence of condemnation, perpetrators in other parts of the world certainly feel 

encouraged to carry out atrocities”.84 As such, it is important that the stigma of genocide 

can be effectively utilised in order to not only condemn and convict the perpetrators, but 

also deter other present and future genocidaires and prevent future genocidal acts. As 

Robertson notes, the ICTR, with its broader definition of genocide brought to justice 

genocidal leaders in Africa, noting that without this process “[m]any of them would still be 

living happily (and some planning more genocide) in other African countries…”85 Indeed, 

genocide is first and foremost a crime of leaders, who work “through accompanying state 

structures, such as laws, and then fully employ the state apparatus to eliminate members of 

the group”.86 To this end, Akhavan argues that: 

“…the removal of leaders with criminal dispositions and a vested interest in conflict 

makes a positive contribution to post-conflict peace building… international 

criminal tribunals can play a significant role in discrediting and containing 

destabilizing political forces. Stigmatizing delinquent leaders through indictment, as 

well as apprehension and prosecution, undermines their influence.”87 

82 Wald (n 27), 633. 
83 Ervin Staub, ‘The Origins and Prevention of Genocide, Mass Killing, and Other Collective Violence.’ (2006) 
5 Peace and Conflict: Journal of Peace Psychology 303, 321. 
84 Björn Schiffbauer, ‘The Duty to Prevent Genocide under International Law: Naming and Shaming as a 
Measure of Prevention’ (2018) 12 Genocide Studies and Prevention 83, 92. 
85 Robertson (n 54), 486. 
86 Simon (n 72), 250. 
87 Payam Akhavan, ‘Beyond Impunity: Can International Criminal Justice Prevent Future Atrocities?’ (2006) 95 
The American Journal of International Law 7. 
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Wald supports this position, arguing that “the threat of prosecution has become a vital 

factor in international politics”88 with its force empowering national courts, and with 

conflict “being resolved by judges rather than soldiers”.89 

 

However, the practical reality may not always reflect this optimism. Citing Tadić,90 

Robertson notes that the ongoing proceedings and subsequent conviction “did not deter 

the atrocities committed in Kosovo in the years which followed his arraignment.”91 

Therefore, whilst Tadić’s conviction was for crimes against humanity and not genocide, it 

is argued that the deterrence effect would have been similarly ineffective.92 Arguably, it is 

more plausible that the persons committing these atrocities have no concern for the legal 

consequences of their actions at all. The power held by the persons capable of such 

systematised and coordinated murder gives them a sense of imperviousness. Often 

characterised by populism and vast swathes of public support, those at the helm of States 

who commit these atrocities, such as Hitler, Pol Pot and Milošević, are all driven by a 

dedication to ideologies.93 This convinces them of the piety and righteousness of their 

cause. In short, they believed, in their own twisted way, that what they were doing was 

right. No stigma, however strong, can deter such evil. Thus, we must distinguish deterrence 

in the context of ongoing conflict, from prevention of recurrence in times of relative peace. 

 

Thus, whilst the stigma of genocide may have little utility in deterring genocidaires, its 

importance within the wider process of reconciliation and aiding the prevention of future 

genocide cannot be understated. As Staub notes, “severe economic problems, great 

political turmoil, great and rapid societal change”94 are “frequent instigators”95 of genocide. 

88 Wald (n 27), 633. 
89 Craig Timberg, ‘Impunity on Trial in Africa’ (The Washington Post, 2006) 
<https://www.washingtonpost.com/archive/politics/2006/05/02/impunity-on-trial-in-africa-span-
classbankheadin-cases-of-ex-leaders-justice-shifts-from-soldiers-to-courts-span/c2cf9421-8213-46ef-a937-
1b418049cf27/?utm_term=.28ec9cea95aa> accessed 13 April 2019. 
90 Prosecutor v Tadić (Judgment) ICTY-IT-94-1 (11 November 1999). 
91 Robertson (n 54), 448. 
92 Tadić (n 90). 
93 Frank Chalk, ‘“Genocide in the 20th Century” Definitions of Genocide and Their Implications for 
Prediction and Prevention’ (1989) 4 Holocaust and Genocide Studies 149. 
94 Staub (n 83), 305. 
95 ibid, 305. 
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He notes further the role “unhealed group trauma”96 from unsettled past conflicts and 

disputes can play in ripening the societal atmosphere for genocidal action.97 Thus, exclusion 

of groups based on narrow legal criteria could in fact instigate further conflict. Indeed, as 

Lippman states “a failure to acknowledge and condemn genocide further dehumanizes the 

victims and continues the cycle of anger and resentment which initially ignited the process 

of extermination”.98 To this end, Chalk argues that a broader conception of protected 

groups allows for greater academic analysis of historical mass killings. This in turn allows 

for social scientists and historians to detect patterns and traits which may prove useful in 

the prevention of genocide,99 arguing further that that exclusion of certain groups from 

protection inhibits this process.100 Indeed, a wider scope of the definition could help to 

construct a common narrative which would signal identifiable conditions emerging in the 

future which could result in genocide,101 allowing for preventative measures to be put in 

place. As Staub identifies, there is an inherent link between “acknowledging the suffering 

of the victims and survivors”102 and a reduction in the likelihood of subsequent conflict.103 

Thus, overcoming the narrow legal framework can help avert future conflict and genocide. 

Indeed, such a level of complementarity between the stigma and legal criteria could help in 

the common goal of eliminating the need for genocide litigation in the first place. 

Conclusion 

In conclusion, it has been argued that the stigma of genocide is not inherently linked to the 

legal definition but is instead, a reflection of the societal conception of the international 

crime. As such, judicial and definitional flexibility surrounding the categories of protected 

groups has little bearing on the stigma of genocide. It has been argued further, that in fact 

the legal definition and the stigma of genocide exist in a state of complementarity. Thus, it 

has been shown that utilisation of this complementarity through a more generous approach 

96 ibid, 310. 
97 ibid. 
98 Matthew Lippman, ‘The Convention on the Prevention and Punishment of Genocide: Fifty Years Later’ 
(1998) 15 Arizona Journal of International and Comparative Law 415, 511. 
99 Chalk (n 93), 150. 
100 ibid. 
101 See also: Ward Churchill, ‘Lie for Lie’ (1997) 9 Peace Review 123. 
102 Ervin Staub, ‘Justice, Healing, and Reconciliation: How the People’s Courts in Rwanda Can Promote 
Them’ (2004) 10 Peace and Conflict: Journal of Peace Psychology 25, 26. 
103 ibid. 
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to defining the protected groups, can bolster the positive effects of the stigma of genocide, 

positively contributing to justice and reconciliation for victims and subsequently aiding in 

the prevention of future genocide. 
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New Generation Free Trade Agreements and Mixity: 
Provisions, Procedures and Reforms. 

Hazim Alwazir

Introduction 

Free trade agreements (FTAs) with the European Union (EU) can either be negotiated 

and concluded as EU-only agreements or as mixed agreements.1 For an EU FTA to be 

concluded as an EU-only agreement, whereby it would be negotiated and concluded by the 

EU and its institutions exclusively, the substance and scope of the agreement’s provisions 

must be within the EU’s exclusive or shared competence.2 Mixed agreements on the other 

hand arise for two principal causes. First, mixed agreements can arise for legal reasons; where 

the substance and scope of the agreement goes beyond the areas of the EU’s exclusive and 

shared competence. Second, facultative mixity can arise due to an agreement’s associated 

political and economic significance. This necessitates, for non-legal political considerations, to 

conduct the FTA as a mixed agreement between the EU and its Member States.3 Facultative 

mixity is not tied to the EU’s legal capacity to conclude an agreement exclusively.4 The attached 

political importance can arise for a number of reasons. First, the sheer scope of the agreement 

may render it too significant not to conclude it as a mixed agreement. Second, where an 

envisaged agreement contains provisions within areas of shared competence, which would 

entail the EU pre-empting Member States’ external competences.5 Third, where an agreement 

scope and substance directly affects the legal order and autonomy of Member States. Notably, 

the EU’s new generation free trade agreements (NGFTAs) satisfy all requisites for both 

facultative and legal mixity. This requires the EU to conduct the negotiation and conclusion 

1 Marcus Klamert, “ The Principle of Loyalty in EU law” ( Oxford University Press 2014) 183. 
2 Ibid (n 1). 
3 Ibid (n 1) 
4 Ibid (n 1) 184. 
5 Ibid. 
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mixed agreements alongside Member States, so that the Member States get sufficient input as 

to the formulation of provisions, as well as requiring ratification by the twenty-eight Member 

States and the EU.6 

The goals and provisions of NGFTAs encompass a broader scope and substance than 

that of traditional FTAs. Their scope goes beyond the reduction of customs duties and non- 

tariff barriers to trade.7 They include provisions on the protection of intellectual property, 

investment protection, dispute settlement mechanisms, as well as provisions on sustainable 

development.8 These categories are core principles of NGFTAs. Consequently, provisions on 

investment protection and dispute settlement mechanisms in NGFTAs have been perceived 

as having a significant potential legal impact on Member States and the EU. Due to their 

political and legal context, investment protection and the incorporation of dispute settlement 

mechanisms have been a primary cause for facultative mixity in the negotiation and conclusion 

of NGFTAs. As such it is necessary to examine (a) how investment protection provision and 

dispute settlement mechanisms legally and politically trigger mixity, as well as to (b) assess the 

legal consequence of these provisions on the EU domestic legal order. Thereafter it is 

appropriate to embark on an examination of the impact of the procedure of negotiating and 

concluding NGFTAs as mixed agreements, and the legal and practical consequences which 

that entails. As well as analysing the practice of mixity in NGFTAs, an exploration of 

6 Ibid (n 1). 

7 Opinion 2/15 para 17. 
8 Ibid (n 7). 
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alternative manners to conclude agreements, which must equally satisfy EU objectives, is 

necessary to remedy the flaws ingrained within it. 

This essay will thus progress in two stages. First, with an in-depth analysis of the legal effect 

of investment provisions and provisions establishing Investor-State dispute settlement 

mechanisms. Specifically discussing issues regarding the competence of the EU and the scope 

of the common commercial policy over investment protection. Furthermore, this essay will 

examine the legal effect of provisions establishing the Investor-State dispute settlement 

mechanism, especially in the context of the exclusion of direct effect from NGFTAs. Second, 

it is necessary to analyse the legal and practical consequences of the procedure of concluding 

NGFTAs as mixed agreements. Central to this is the issue of non-ratification by a Member 

State and the legal and practical consequences that this inflicts. Furthermore, proposals and 

attempts at reforming NGFTAs will be examined in light of the effect they may have towards 

achieving the EU’s objectives. 

Part I: The legal effects of NGFTAs’ content 

Part I (A): EU Competence over NGFTA investment provisions 

The two NGFTAs this section of the essay will focus upon is the EU-Singapore FTA 

(EUSFTA), as envisaged at the time of Opinion 2/15,9 and the Comprehensive Economic 

and Trade Agreement (CETA)10 with Canada as envisaged at the time of the opinion of 

9 Ibid (n 7) para 10. 
10 Comprehensive Economic and Trade Agreement (CETA) between Canada, of the one part, and the European 
Union and its Member States, of the other part [2017] OJ L 11/23. 
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Advocate General Bot in Opinion 1/17.11 These NGFTAs both include provisions on 

investment protection which encompass foreign direct investment and foreign indirect 

investment.12 Foreign direct investment falls within the scope of the common commercial 

policy,13 which is in turn an area of exclusive EU competence.14 The International Monetary 

Fund defines foreign direct investment as where a non-resident investor obtains a lasting 

interest in an enterprise resident in another economy, this is the internationally recognised 

definition.15 Furthermore, according to the EU for an investment to fall within the category 

of foreign direct investment, the investment of the non-resident investor must be made in a 

resident enterprise with the view of establishing lasting economic links, such as control or 

management of the enterprise.16 This definition excludes indirect investment such as the 

foreign portfolio investments,17 which fall in an area of shared competence between the 

Member State and the EU.18 In both the CETA and EUSFTA, the investment protection 

chapters initially included indirect and direct investment.19 The inclusion of indirect 

investment makes the competence distribution; (a) exclusive to the extent the provision relates 

to direct investment, and (b) insofar as the provision relates to indirect investment it falls 

within a shared competence.20 However, the positioning of indirect investment is not a 

necessary legal cause for mixity, as the EU can conclude agreements on matters of shared 

11 Opinion 1/17 [2019] AG Bot. 

12 Ibid (n 7) para 25, see also ibid (n 10) Article 8.4. 
13 Article 207 (1) Treaty on the Functioning of the European Union (TFEU). 
14 Article 3(1) (e) TFEU. 
15 Carol S. Carson, “Foreign Direct Investment Trends and Statistics” (International Monetary Fund (2003)) 6. 
16 Council Directive 88/361/EEC of 24 June 1988 for the implementation of Article 67 of the Treaty [1988] OJ 
L178/5. 
17 Ibid (n 7) para 33 
18 Ibid (n 7) para 245-255. 
19 Ibid (n 7) para 90, see also Ibid (n 10) Section D titled “investment protection”. 
20 Marise Cermona, Shaping EU Trade Policy post-Lisbon: Opinion 2/15 of 16 May 2017 [2018] 14 Eu Const 236. 
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competence, as it pre-empts the competence of the Member States.21Thus the inclusion of 

both direct and indirect investment provisions does not give rise to a legal obligation to 

conclude the agreement as a mixed agreement. 

Part I (B): The legal effect of investment protection provisions on the property 

ownership systems of Member-States 

With regard to the inclusion market access and investment protection within both the 

CETA and the EUSFTA, the Court of Justice Opinion 2/15 had to consider whether 

investment protection could fall with the common commercial policy, and thus be within the 

EU’s exclusive competence.22 While the Court of Justice’s judgment focused on the angle of 

competence distribution, what is of concern at the present point is the Court's argument 

regarding the legal effect of Article 9.6 of the previously envisaged EUSFTA.23 Article 9.6 of 

the EUSFTA guaranteed investors fair and equitable treatment, as well as protection against 

expropriation without compensation.24 It was questioned whether these articles of the 

EUSFTA contradicted Article 345 of the Treaty on the Functioning of the European Union 

(TFEU), which expresses that the EU shall “not prejudice”, and thereby remain neutral in 

regards to Member-States systems of property ownership.25 The Court of Justice asserted that 

Article 9.6 of the EUSFTA did not infringe on the Member States competence and therefore 

21 Article 4 (1) TFEU. 
22 Ibid (n 7) para 77, 78 
23 Ibid (n 7) para 91. 
24 Ibid. 
25 Ibid (n 7) para 107. 
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did not contradict Article 345 of the TFEU.26 The protections accorded to the investors fell 

within the EU’s principles and fundamental rights, especially the principle of non- 

discrimination.27 The Member States were thus “not absolved” from applying these 

fundamental rights and principles in areas within their sphere of competence.28 Thus, it could 

be logically inferred from the Court of Justice’s legal analysis that while Member States 

maintain their exclusive competence over their respective systems of property ownership, they 

are bound to follow investment protection provisions by reason of fundamental EU 

principles, as well as, arguably, the duty of loyal cooperation. 

As a consequence of the Court of Justice’s interpretation of the effect provisions 

protecting investors from expropriation without compensation, it can be logically concluded 

that they effectively bind Member States via the operation of the duty of loyal cooperation, 

where such provisions are concluded by the EU alone. The duty of loyal cooperation, as 

contained in Article 4(3) of the Treaty on European Union (TEU), states that the Member 

States must ensure they meet their treaty obligations and that they further “refrain from any 

measure which could jeopardise the attainment of the union’s objective.”29 Investment 

protection provisions are pursuant to the Union’s objective in TFEU Article 206 to abolish 

restrictions to trade in the context of foreign direct investment.30 Thus, reading Article 4(3) 

TEU in conjunction with Article 206 TFEU shows that Member States are bound not to 

violate investment protection provisions insofar as they relate to the foreign direct investment. 

 

26 Ibid. 
27 Ibid. 
28 Ibid. 
29 Article 4(3) Treaty on European Union (TEU). 
30 Article 206 TFEU. 
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Furthermore, Article 345 of the TFEU states that the EU shall not prejudice the system of 

property ownership of the Member State.31 Thus, it is incumbent on the Member State to 

exercise its reserved exclusive competence in a manner consistent with provisions on 

investment protection. 

This examination of the scope and legal effect of NGFTAs’ investment provision, their 

effect on mixity and effects within the EU legal order is clear. First, in terms of mixity, due to 

the competence distribution of NGFTA investment provisions falling squarely within shared 

and exclusive EU competence, it thus does not legally require the conclusion of NGTFAs as 

mixed agreements. However, the extension of their coverage to non-direct foreign investment, 

an area of shared competence, makes facultative mixity more desirable to Member States 

which seek to exercise greater influence on the exercise of pre-emption by the EU in areas of 

foreign trade.32 Furthermore, the legal significance of investment protection and its indirect 

relationship with the retained Member State competence over systems of property ownership 

makes it facultatively necessary to conclude the NGFTAs as mixed agreements. Furthermore, 

it should be noted that despite the courts reckless drafting in Opinion 2/15 , where it made it 

seem that in areas of shared competence mixity is necessary,33 the court in Germany v Council 

clarified that it was at most a reference to the need for facultative mixity.34 Thus, having now 

discussed the legal effects of investment provisions, it is now an appropriate stage to analyse 

the legal effect and context of NGFTA provisions regarding Investor-State dispute settlement. 

 

 
31 Article 345 TFEU. 
32 Ibid (n 20) 252. 
33 Ibid (n 7) para 244. 
34 C-600/14 Germany v Council [2017] ECLI:EU:C: 2017:935. 
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Part I (C): The legal consequences of provisions on the exclusion of direct effect and 

the necessitation of the establishment of Investor-State dispute settlement 

mechanisms 

Direct effect 
 
 

Direct effect has been, since its development by the court in Van Gend en Loos,35 one 

of the primary engines of EU integration. 36 For a provision to have direct effect it must be 

precise, unequivocal, unconditional and thus must leave no room for discretion.37 Direct effect 

can occur horizontally and vertically.38 Vertical direct effect allows an individual to enforce 

their rights against a public authority in national or EU courts,39 whilst horizontal direct effect 

allows a private litigant to enforce their rights against other private litigants in both national 

and EU courts.40 Furthermore, in the Demirel judgment the potential of international 

agreements to grant direct effect was recognised, in accordance with the requirement in Van 

Gend en Loos.41 The principle of direct effect ensures the application and effective 

implementation of provisions by allowing individuals to seek enforcement of their rights.42 

 

 
35 C- 26/62 NV Algemene Transport- en Expeditie Onderneming van Gend & Loos v Netherlands Inland Revenue 
Administration [1963] ECR 01. 

36 Aliki Semertzi, “The Preclusion of Direct Effect in Recently Concluded EU Free Trade Agreements” [2014] 51 
Common Market Law Review 1127. 
37 Ibid 35, see also Eur-lex, The direct effect of European law (2015) < https://eur-lex.europa.eu/legal- 
content/EN/TXT/?uri=LEGISSUM%3Al14547> accessed 20th of march 2019. 

38 Ibid. 
39 Case C-12/86 Meryem Demirel v Stadt Schwäbisch Gmünd [1987] ECR 03719, see also Eur-lex, The direct effect of 
European law (2015). 
40 Eur-lex, The direct effect of European law (2015) <https://eur-lex.europa.eu/legal- 
content/EN/TXT/?uri=LEGISSUM%3Al14547 > accessed 20th of march 2019. 

41 Ibid. 
42 Ibid. 
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This, of course, has led to the relatively seamless legal integration of the EU today, as national 

and EU courts via direct effect have become the ‘de facto’ enforcers of EU provisions which 

satisfy the Van Gen en Loos requirements. 

However, in the context of international agreements the force of integration which 

direct effect produces is not necessarily appropriate.43 If direct effect were to be included 

within agreements, it would blur the boundaries between the operation of international law 

and domestic law. Not all third-party partners intend to enter as close a relationship with the 

EU as that which the EU and its Member States possess. This is especially true in the case of 

third-party partners to NGFTAs, where national judiciaries could construe a wider scale of 

integration than that intended by the drafters of the agreement. Direct effect in the 

international context could thus justify a liberal interpretation of a provisions’ application, 

expanding their economic integration beyond that which is envisaged between the parties. 

This has led to a two-pronged approach in NGFTAs. First, direct effect to some extent 

has been excluded in all NGFTAs. This is clear, as in EUSFTA Article 16.16 is labelled “no 

direct effect”,44 and in the CETA Article 30.6 states, “nothing in this Agreement shall be 

construed as conferring rights or imposing obligations on persons other than those created 

between the Parties under public international law, nor as permitting this Agreement to be 

directly invoked in the domestic legal systems of the Parties”. These articles are explicitly aimed 

to prevent the overlap between domestic and international legal spheres, stemming a tide of 

 
 

 
43 Ibid (n 36). 
44 ibid (n 36) 1131. 
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unintended legal integration arising from NGFTAs.45 On the other hand, the second prong 

recognises that it is neither desirable nor practical to completely exclude private parties from 

agreements of this scale. Most notably, provisions on investment protection have served as 

the main vehicle for the conferral of rights onto private parties. But as the preclusion of direct 

effect prevents national courts from enforcing such provisions, alternate means of resolving 

disputes are required. This has led to the establishment of Investor-State dispute settlement 

mechanisms and investment court systems, as is seen in the use of arbitration tribunals in 

EUSFTA and investment courts in CETA.46 However, the introduction of Investor-State 

dispute mechanisms has been a very controversial element of NGFTAs. Their compatibility 

with the EU principle of non-discrimination as well, and their effect on the legal autonomy of 

the EU, has become among the most contentious aspects of NGFTAs. 

 
 
Part I (D): The effect of Investor-State dispute settlement mechanisms and Investment 

Courts in NGFTAs 

The compatibility of judicial and quasi-judicial means of Investor-State dispute 

settlement (in the form of an arbitration-based system in the EUSFTA and an investment 

court system in the CETA)47 with the principle of EU legal autonomy has come under 

considerable scrutiny.48 The introduction of such avenues of recourse allows for two main 

potential areas of adverse effect. The first regards the potential impact that the introduction 

of arbitration based Investor-state dispute settlement and Investment court systems could 

 
45 Ibid (n 36). 
46 Ibid (n 20) 255. 
47 Ibid (n 7) para 287, see also Ibid (n 10) Article 8.29. 
48 Opinion 1/17 [2019] ECLI:EU:C: 2019:72, Opinion of AG Bot, para 44. 
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have on the legal autonomy of the EU, and by association the effect on the autonomy and 

authority of the European Court of Justice.49 The second concern regards the possible 

discriminatory effect that the introduction of such specialised legal avenues for foreign 

investors would have against resident intra-EU investors. This could possibly make it contrary 

to the principle of non-discrimination, and thus incompatible with EU law.50 To resolve these 

concerns, the following section shall consist of an assessment of the actual impact that their 

incorporation into NGFTAs could have. This assessment is a necessary penultimate step to 

the final examination of the legal impact of mixed agreements’ negotiation and conclusion 

procedure. As these procedures are necessitated by the inclusion of arbitration-based Investor- 

State dispute settlement, investment court systems and investment protection provisions. 

The possibility of a conflict of jurisdiction arising between the European Court of 

Justice and the investment court system established by the CETA, surrounding the 

interpretation of EU law, is a significant issue which CETA’s provision establishing the ICS 

attempts to remedy. Article 19(1) of the TEU vests in the Court of Justice the authority to, 

“ensure that in the interpretation and application of the Treaties the law is observed”.51 

Furthermore, Article 344 of the TFEU states that member states must not, “submit a dispute 

concerning the interpretation or application of the Treaties to any method of settlement other 

than those provided,”52 the methods provided being mainly the Court of Justice. These treaty 

articles stand at the centre of the principle of EU autonomy. In Mox Plant53, the Court of 

 

49 Ibid (n 48) para 59. 
50 Ibid (n 48) para 194. 
51  Article 19(1) TEU. 
52  Article 344 TFEU. 
53 Case C-459/03 Commission of the European Communities v Ireland [2006]. 
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Justice found, in accordance with Article 344 of the TFEU, that Member States are prohibited 

from engaging with dispute settlement mechanisms on matters relating to EU law.54 This 

strong stance against the exercise of interpretative jurisdiction, in the area of EU law, by 

judicial and quasi-judicial bodies not established by EU treaties has been central in 

safeguarding the EU’s legal autonomy. 

To the credit of the Commission, it has attempted to ensure that the CETA investment 

court system yields to the autonomy of the EU legal order; as the investment court system is 

meant to only act on matters of international law. 55 This is attempted through a limitation of 

the investment court’s interpretative authority. The court is only allowed to interpret matters 

of EU law as a matter of fact and thus may not judge on any matters relating to the validity of 

EU law. 56 Therefore, its limitation within the sphere of international law should exclude any 

influences on the domestic legal order of the EU. The Kingdom of Belgium in Opinion 1/17 

asserted the argument that it is likely, “where there is no prevailing interpretation, the Tribunal 

would itself be required to interpret EU law” and thus contradict the exclusive jurisdiction of 

the European Court of Justice.57 AG Bot rejected this claim as he asserted that, “ the autonomy 

of the EU legal order is not a synonym for autarchy”.58 This argument holds its weight 

considering the limitation of the Investment Court System’s power to interpret EU law only 

as matter of fact, which supports its compatibility with the EU legal order.59 Furthermore, AG 

 
 

54 ibid (n 53), see also Gisele Uwera “EU investment related arguments: Is the Autonomy of the EU Legal Order 
an Obstacle” (LLM Thesis University of Leiden 2016) 112. 
55 ibid (n 48) para 110. 
56 ibid (48) para 41. 
57 ibid. 

58 ibid (n 48) para 59. 
59 Ibid (n 48) para 272. 

110

Exeter Law Review 45th edn



Bot’s interpretation is a pragmatic one, as to rule against an investment court which clearly 

yields to the Court of Justice would severely limit the Commission and Member States’ 

autonomy to enter into foreign relations. Thus, AG Bot’s argument effectively dismisses and 

debunks the perceived legal threat to the interpretive jurisdiction of the Court of Justice. 

Another challenge which was faced by the CETA Investment Court System in Opinion 

1/17 relates to the compatibility of such Investor-State dispute settlement mechanisms with 

the prohibition on discrimination. The argument relies on the distinction between third party 

investors in the EU and intra-EU investors. Notably, NGFTA investor state dispute 

settlement mechanisms are only available to third-party investors in the EU and EU investor 

in the third-party territory. Thus, the argument that such dispute settlement mechanisms are 

discriminatory rests upon the fact that at the heart of the investor-protection provisions which 

the dispute settlement provisions mechanism seek to enforce is the investment enterprise.60 

It follows that under Felixstowe the court held the status of EU company depends, “on the 

location of the corporate seat and the legal order where the company is incorporated, not on 

the nationality of its shareholders.” 61 Thus, it is argued that the establishment of investment 

courts for those enterprises invested in by a foreign investor, would technically discriminate 

between an EU company and another EU company. This would contradict the Felixstowe 

definition and contravene the prohibition of discrimination. AG Bot, however, counters such 

an argument by clarifying as the Investment Court System is part of an FTA it is dependent, 

 

 
60 Harm Schepel, ‘A Parallel Universe: Advocate General Bot in Opinion 1/17’ (European Law Blog 7 February 
2019). 

61 Case C-80/12 Felixstowe Dock and Railway Company and Others v The Commissioners for Her Majesty’s Revenue & 
Customs [ 2014] ECLI:EU:C: 2014:200, para 40, see also ibid (n 61). 
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and based on, the principle of reciprocity.62 Thus, domestic EU companies and companies in 

the EU owned by foreign investors are in entirely different situations. The only comparable 

example in the case of CETA is European investors in Canadian companies, who are to be 

treated equally on the basis of the investment protection provisions.63 This interpretation is 

based on sound principle and practice. The opinion of AG Bot is correctly decided on the 

matter, and due to the sound reliance on legal principle and logic, as well as its inherent 

pragmatic flexibility, the Court of Justice is expected to likewise agree that the establishment 

of investment courts, such as in CETA, is in fact compatible with the principle of EU legal 

autonomy. 

Thus, it is clear from this investigation that the use of Investor-State dispute 

mechanisms such investment courts is in fact compatible with EU law. Its effect is ancillary 

to the investment provisions such as those discussed earlier, as such mechanisms and 

institutions are simply a means of their enforcement. However, the political backlash and 

academic caution faced by them has been primarily due to their jurisdiction over investment 

protection provisions and is opposed as two halves of the same coin.64 The difficulties which 

investment courts and obligatory arbitration-based dispute settlement mechanisms face is a 

political one and not a legal one. Thus, where such a regime exists, mixity will be required, as 

its intricacies and context is too politically controversial and significant to be concluded by the 

EU exclusively. 

 
 

 
62  Ibid (n 48) para 249. 

63  Ibid (n 48) para 206. 
64 For example, see ibid (n 61). 
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Part II: The legal effects and consequence of the mixity procedure 
 

The examination of NGFTAs’ substantive content has made clear that the mechanisms 

and provisions found in NGFTAs necessitate their conclusion as mixed agreement, on both 

political and legal grounds. It is therefore appropriate to determine the legal effects of the 

process of conducting NGFTAs as mixed agreement. To answer this requires an examination 

of the procedure of the negotiation and conclusion of NGFTAs as mixed agreements, and the 

legal consequences thereof. Most notably, with mixity comes the risk of non-ratification of an 

envisaged agreement by a Member State. Thus, this section will largely focus on analysing the 

legal effects, and risk, of non-ratification of a mixed agreement by a Member State. This 

analysis will act as a springboard for an appraisal and proposal for reforming the current 

conduct of NGFTA. 

The Negotiation of NGFTAs as mixed agreements 
 

The treaties are silent regarding the negotiation and conclusion of mixed agreements. 

65 This has led to an appropriation of the negotiation procedure for EU-only agreement under 

Article 218 and 207 of the TFEU.66 Within the framework of articles 207 and 218, the 

Commission has the right of initiative, whereby it may recommend to the Council to open 

negotiations.67 Upon recommendation, the Council may authorise the commencement of 

negotiation with the third party. 68 Once authorisation is granted by the Council, the 

 
 
 

65 Alan Dashwood, “Mixity in the Era of the Treaty of Lisbon” in Christophe Hillion and Panos Koutrakos (eds) 

“Mixed Agreements Revisited: The EU and its Member States in the World” (Hart Publishing 2010) 351. 

66 Article 218 and 207 TFEU. 

67  Article 207 (3) TFEU. 
68  Article 218 (2) TFEU. 
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Commission shall act as the sole union negotiator.69 During the negotiation process the 

Commission is obligated to keep the European Parliament informed and must accordingly 

consult with the special committee assigned by the Council. The Council’s special committee 

can pass negotiation directives throughout the negotiation process.70 The negotiation 

procedure, though fashioned in the treaties for EU-only agreements, engages with all major 

EU institutions and accordingly incorporates fundamental EU interests in the decision to start, 

and process of, negotiation. This has made it seem easy to use EU-only agreement negotiation 

mechanism in mixed agreements. However, such appropriation leaves a gap in input, as mixity 

requires a wider consultation of Member State key stakeholders which wield little added power 

in the negotiation procedure set out in the treaties.71 

The conclusion of NGFTAs as mixed agreements 
 

When it comes to the conclusion of mixed NGFTA agreements, international law 

requires all parties (including the EU and its Member States in this case) to sign the agreement 

and approve it in accordance with their respective domestic constitutional procedures.72 Mixed 

agreements require the EU and its twenty-eight Member States each to separately ratify the 

mixed NGFTA for it to come into full effect.73 EU ratification tends to be more streamlined 

as the council and Parliament each have a high degree of influence in the formation of the 

 
 

 
69 Article 218(2)-(3) TFEU. 

70 Article 218 (2) TFEU. 
71 Council draft conclusion 8622/18/EC of 8th May 2018 on the negotiation and conclusion of EU trade 
agreements [2018], para 8. 

72 Vienna Convention on the law of treaties (concluded 23 May 1969) 1155UNTS, 335-336, Article 14(1). 
73 Guillaume Van der Loo & Ramses A Wessel, ‘The non-Ratification of mixed agreements: Legal Consequences 
and solutions’ (2017) 54 Common Market Law Review 735,743. 
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agreement via consultation and negotiation directives.74 This ratification stage, however, 

creates a bottleneck where the non-ratification may occur directly by a single Member State, 

or indirectly due to a region within a Member State, which may halt the conclusion of an entire 

agreement. 75 This propensity for non-ratification by Member States is attributable to the 

relatively low level of involvement internal Member State constitutional bodies have had in 

the negotiation process, as they are asked to sign-off on an already finished agreement. It is 

important to note the crux of this argument, as I do not claim complete lack of involvement 

by Member-States’ constitutional bodies, but rather that there has been insufficient 

involvement by them and that the balance between practical efficiency and the need for wider 

consultation has not been sufficiently struck. This lack of involvement has significant 

consequences in the ratification/conclusion stage of NGFTAs. As had occurred in the 

ratification procedure of the CETA, where Belgium refused to ratify the agreement until they 

negotiated the adoption of a joint interpretative document due to objections from the Wallonia 

region. 76 As CETA was a NGFTA containing all shades of competence non-ratification by 

Belgium(which as a Member State has competence only over sections and not all of the 

agreement) it was capable of blocking the EU from the exercise of its external union 

competence and accomplishing its objectives.77 Here lies the fatal flaw of NGFTAs in such a 

model, as it ties controversial provisions and areas of member state competence, alongside 

provisions under the EU’s exclusive competence. Such intermingling of terms despite 

different competence distribution, and in consideration of the inadequate negotiation 

 
74 Article 218(4), (6). 
75 Ibid (n 73). 
76 Ibid (n 73) 735. 
77 Ibid (n 73). 
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procedure used, leads to the conclusion that the current manner in which mixity is being 

conducted is inadequate and in need of reform. 

Part II (A): Reforms 
 

In Opinion 2/15 the Court of Justice held that areas of shared competence in the 

EUSFTA are required to be concluded by mixed agreements. Despite such a requirement 

having been debunked in Germany v Council, it is precisely due to this claim by the Court of 

Justice that the Commission thought it appropriate to split the EUSFTA into an investment 

treaty and normal FTA.78Accordingly, the EUSFTA was concluded as an EU-only treaty 

alongside a separate investment protection treaty which includes all investment provisions. 

This investment protection treaty would be concluded on the basis of mixity and would 

contain any obstructions caused by the process by saving the non-investment provision. This 

approach has the potential to remedy some of the hardships caused by mixity and thus increase 

its efficiency. It removes the spill-over of non-ratification from the exercise of the EU ‘s 

exclusive competence limiting its adverse legal effects.79 This approach has the benefit of not 

sacrificing the content of NGFTAs, while minimizing the impact and risk of non-ratification. 

It provides the most pragmatic remedy under the current method of mixity, as the scope and 

scale of NGFTAs is a necessary reality; the splitting of agreements preserves the content and 

scope of mixed agreements while minimizing risks as occurred in the case of the Singapore 

Agreements. This should be plausible politically as areas of exclusive competence, except for 

foreign direct investment (which due to facultative mixity would be in a mixed agreement) are 

 
 

78 Ibid (n 71) para 3 
79 Ibid. 
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relatively unproblematic. The splitting of trade agreements saves the new generation free trade 

relationship from the expansive inefficiency of NGFTAs. 

Finally, to address an earlier point, I contend that as well as splitting NGFTAs, there 

needs to be a more significant role for involvement of Member State legislatures in the 

negotiation phase of the agreement. As much of the cause of the disagreement can be dealt in 

a pre-emptive fashion. It would not be wise however to speculate on how this would be 

executed, as it is a political as well as a legal decision. Such a two-pronged reform would 

alleviate many of the woes attributed to mixity in the context of NGFTAs. 

Conclusion 
 

First, it has been established in this essay that the content and scope of NGFTAs 

requires them to be negotiated and concluded as mixed agreements. Second, the examination 

of investment protection provisions clarified that NGFTAs trigger mixity for two reasons; (a) 

for certain provisions the EU lacks the competence to conclude the agreement alone (legal 

mixity), and (b) where provisions in question are deemed too politically important to be 

concluded by the EU alone (facultative mixity). In that examination, it further appeared that 

the legal scope and consequence of the investment provisions contained in the examined 

NGFTAs also gave them their political significance. Concurrently, the preclusion of direct 

effect in NGFTAs effectively separates the spheres of international law and domestic EU and 

Member-State law in the operation of NGFTAs, placing NGFTAs mostly in the international 

legal sphere. Fourth, it was analysed that Investor-State dispute mechanisms and courts are a 

crucial pillar of NGFTAs, providing an avenue of recourse for those reliant on provisions set 
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out in NGFTAs in the absence of direct effect. They are also a primary cause for facultative 

mixity. Finally, in consideration of the mixity procedure, it is clear that the need for ratification 

by member state legislatures makes the agreement vulnerable to non-ratification, which in the 

context of NGFTAs blocks the EU from exercising its exclusive external competence. Thus, 

the best way forward would be to separate all NGFTA moving forward into EU. Only and 

mixed agreements, on a model based on the experience of the EUSFTA. In addition, there 

needs to be reform of the negotiation procedure to pre-empt issues at an earlier stage, this 

requires greater involvement by appropriate member state legislatures in the negotiation 

process. Ultimately, this investigation of what triggers mixity and how it operates has led to 

necessary conclusions for the reformation of how to conduct NGFTAs. 
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Bereaved families’ quest for 'exceptional funding' 

at Coroners Inquests and Article 2 of ECHR     

Zia Akhtar 

 

Abstract  

Article 2 of the European Convention on Human Rights (ECHR) not only imposes a 

“substantive obligation” on the state to protect the right to life, but also a “procedural 

obligation” to effectively investigate the death.  This duty is breached if there have been 

circumstances of duress or oppression in the cause of death either in custody, medical 

supervision, or mismanagement by state officials.  The families of the bereaved in these 

inquests are not awarded legal aid unless they fall into the exceptional funding criteria set 

down by the Lord Chancellor's guidelines. It was the campaign of the bereaved families 

that led to the Hillsborough Inquest being reopened after relatives of the deceased 

challenged the forensic evidence at the judicial review hearing and a second Coroners 

hearing upheld their claim that there was a breach of the right to life.  The government has 

not changed the law despite campaigns by families of the deceased arguing that there 

should be automatic funding granted for representation at inquests of their dead relatives. 

The Birmingham pub bombings inquest has again demonstrated the difficulty for families 

in obtaining legal aid to contest the evidence adduced by the state.  This paper argues that 

the families of the deceased have been active in seeking and achieving justice under the 

Human Rights Act and have used judicial review as a means for the State to meet its 

obligations under Article 2 and order inquests where funding is granted.       

Introduction  

The issue of the funding for Coroner's inquiries has become a matter of public debate since 

the quashing of the verdict of the first Hillsborough Inquest by means of judicial review. 

The families of those who died did not have access to funding unless they met the 

'exceptional criteria' threshold.  This is discretionary and means that the families have to 
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raise the issue in the required manner to be granted funding and legal representation to 

challenge the forensic reports and expert evidence. Article 2 (right to life) of the ECHR 

may have been infringed in the circumstances of death, where the state has a duty to 

investigate, and the contention of the families in these inquests is that there should be an 

automatic right to legal aid.   

The Access to Justice Act (AJA) 1999 Section 6(8) formulated the principle of “exceptional 

criteria” on a discretionary basis for cases which otherwise are outside the scope of legal 

aid and the Lord Chancellor has to authorise the Legal Aid Agency to issue funding to the 

family. The Legal Aid, Sentencing and Punishment of Offenders Act 2012 (‘the Act’) 

Section 4(3) sets out the criteria for the case workers to have regard to in determining 

whether civil legal services in relation to an inquest are to be made available under Section 

10 of the Act. Section 10(4) of the Act sets out that the Director of the Legal Aid Agency 

can grant legal aid for excluded services for inquests (i.e. advocacy) where the applicant 

qualifies for legal aid, and the Director makes a “wider public interest determination” in 

relation to the applicant and the inquest. 

Although funding for representation is available in "exceptional" cases the families of the 

bereaved have to make lengthy and complicated  applications to the Legal Aid Agency, 

subjecting those who are experiencing trauma of bereavement to additional anxiety.1 The 

limits on legal aid and the exceptional criteria have become a matter of concern  since the 

former Chief Coroner, Sir Peter Thornton, stated in his report that in a small number of 

inquests the family of the deceased is unable to obtain legal aid for representation at the 

inquest, despite individuals or agencies of the state representing themselves as ‘interested 

persons’.2  

The reasons for not making it an automatic right for families to attain funding for Article 

2 ECHR inquests is the apprehension that they will be very expensive if the bereaved 

attended and there was cross examination of State witnesses. This is borne out of 

1 Shaw D and Coles H, Unlocking the Truth: Families’ Experiences of the Investigation of Deaths in Custody, (Inquest 
2007) page 93. 

2 Thornton P, Report of the Chief Coroner by the Lord Chancellor, Third Annual Report 2015-16,  
http://www.communitycare.co.uk/2016/09/12/thousands-unnecessary-dols-inquests-causing-families-
distress/ accessed Jan 2020. 
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experience in the Bloody Sunday Inquiry that became a drawn out and expensive inquest.3 

It led to the Public Inquiries Act 2005 that stipulates under Section 18, that the chairman 

only needs to take reasonable steps to ensure parts of the inquiry are accessible to the 

public, such as the documents and evidence. This process creates an inequality of arms and 

although funding for representation is available in "exceptional" cases the families of the 

bereaved have to make lengthy and complicated   applications to the Legal Aid Agency, 

subjecting those who are experiencing trauma of bereavement to additional anxiety. The 

government regards inquests as an inquisitorial process, even where Article 2 (right to life) 

is breached and the presumption is that the Coroner is competent to question witnesses. 

The investigation is not considered as directly comparable to other court or tribunal 

proceedings which are adversarial such as civil litigation.4 

This paper considers three main issues; firstly, the manner in which the families of the 

deceased in the first Hillsborough inquest were deprived of justice and the lessons from 

the  second inquiry; secondly, Article 2 (right to life) and the argument for full 

representation for the relatives of the deceased; and thirdly, the access to justice through 

legal aid provisions for the bereaved relatives. It is accepted that the inquest process is 

more transparent and accountable if the families are represented at these hearings. The 

Final Report of the Review of Legal Aid published in 2019 that has left the situation 

regarding exceptional criteria unchanged will also be examined. The argument of this paper 

is that there should not be barriers for the families of the deceased to surmount in attaining 

legal aid and the right cross examine the State's witnesses.  

Hillsborough disaster and State responsibility        

The 1989 FA Cup semi-final between the soccer teams of Liverpool and Nottingham 

Forest was witness to a catastrophe that led to the deaths of 96 football fans at the stadium). 

The fatalities at the Hillsborough stadium were blamed by the police on the wrongful 

behaviour of the spectators fuelled by alcohol consumption. The police stated that they 

3 See Select Committee on the Inquiries Act 2005, ‘Written and Corrected Oral Evidence, Michael Collins, Judi 
Kemish and Ashley Underwood QC – Oral Evidence’, Evidence Session No.11, Questions 248-271, 20 
November 2013. 
4 Ministry of Justice, Proposals for the Reform of Legal Aid in England and Wales, Cm 7967, November 2010, 
page 52. 
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had been obstructed and spectators tried to force open a gate and many were supposedly 

ticketless when they entered the stadium. This conveyed that it was the crowds and their 

lack of discipline and purpose, before the match, that led to them being trampled and then 

suffocated when they converged on the closed exits.  

As a consequence of the scale of the fatalities the interest turned towards police conduct 

not merely on the day itself, but, subsequently through the process of the first inquest. This 

led to the finding of accidental death at the first inquest by the coroner, Dr Stefan Popper, 

who held that those who died received their injuries before 3:15pm, prior to the first 

ambulance, and that even if they lived beyond that time, the inevitable would have 

happened. 5 This exonerated the now defunct South Yorkshire Metropolitan Ambulance 

Service (SYMAS), who it was implied could not have saved lives, and police negligence was 

also not established.    

This caused the families to reach out to the Hillsborough Independent Panel (HIP), an 

independent organisation that was set up by the relatives of the deceased to conduct its 

own investigation. This released a report that was damning of the police.6  The revelations 

of police misconduct led to the Attorney-General bringing proceedings under Section 13 

of the Coroners Act 1988 (CJA 1988) in order to quash the verdict of the first inquest into 

the death of football fans at Hillsborough and to establish a second inquest under Section 

13 (1) (b). This provision can be invoked;  

“on an application by or under the authority of the Attorney-General, the High Court is satisfied as respects 

a coroner...where an inquest has been held by him, that (whether by reason of fraud, rejection of evidence, 

irregularity of proceedings, insufficiency of inquiry, the discovery of new facts or evidence or otherwise) it is 

necessary or desirable in the interests of justice that another inquest should be held”. 

In Her Majesty's Attorney General v Her Majesty’s Coroner of South Yorkshire (West) Her Majesty’s 

Coroner of West Yorkshire (West),7the High Court accepted that there was evidence which cast 

a new light on the circumstances surrounding the deaths of the victims.  Lord Chief Justice, 

Lord Judge held that in the previous inquest the; 

5  Report of the Hillsborough Independent Panel, Inquest transcript, Day 75, 21 March 1991, page 278 
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/22903
8/0581.pdf> accessed January 2020. 
6  Ibid page 263-268. 
7  [2012] EWHC 3783 (Admin) 
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 "coroner added that the jury would not be concerned with the question of ‘how’ they had died because of an 

ongoing investigation into possible criminal proceedings then being conducted by the Director of Public 

Prosecutions. Crucially, he imposed a ‘cut off’ period so that the inquiry into events on that afternoon never 

extended beyond 3.15pm".8  

The Court ordered there will be new “inquests in each and every case.” 9 The Coroner had 

to decide (i) what evidence bears on the questions which the inquest is required to answer; 

(ii) the format of the inquest; and (iii) it must not be a public inquiry. It is of note that 

whilst the need to vindicate the families of those who died and to respect the memory of 

each victim was explicitly recognised by the Court, the decisive factors in granting the 

application for a second inquest were related to the availability of fresh evidence, as 

uncovered by the Independent Panel Report10   

The second inquest determined that there was a body of credible evidence presented at the 

second inquest held on 27 April 2016 that the football fans were unlawfully killed because 

of the breach of the duty of care by the emergency services. The jury at the inquest found 

that both the police and the ambulance service caused or contributed to the loss of lives in 

the disaster, by an error or omission, after the terrace crush had begun to develop and the 

policing of the match caused or contributed to a dangerous situation developing at the 

Leppings Lane turnstiles. 11  

The Right Reverend James Jones (Bishop James) who was the convenor of the  HIP 

conducted another inquiry whose report recommended that non means tested legal aid 

should be available to the bereaved relatives where "public bodies" are represented.12  In  

'[t]he patronising disposition of unaccountable power', Bishop James highlighted 3 points; in  

particular, that there should be a charter for families bereaved through public tragedy; 

‘proper participation’ of bereaved families at inquests; and a duty of candour which should 

8  ibid 6. 
9  ibid 28. 
10 ibid 29 

11ibid. 
12The Rt Rev James Jones KBE, ‘The patronising disposition of unaccountable power’: A report to ensure the pain and 
suffering of the Hillsborough families is not repeated, 1 November 2017 
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/65613
0/6_3860_HO_Hillsborough_Report_2017_FINAL_updated.pdf.> accessed January 2020. 

123

Exeter Law Review 45th edn



require police officers, serving or retired, to cooperate fully with investigations undertaken 

by the Independent Police Complaints Commission or its successor body.  

This establishes the need for the relatives to challenge the forensic evidence in Article 2 

inquests by way of cross examination of the State’s evidence. The family’s initiative in 

exposing the case to scrutiny at the Hillsborough Inquest led to the campaign that 

prompted Parliamentary debate and involved the steps that had to be taken to make access 

to justice possible for the deceased relatives to be represented at subsequent inquests. The 

then Home Secretary, Mrs Theresa May, took account of the details in the report and 

initiated the legal process that culminated in the Bishop James report and the Crown 

Prosecution Service (CPS) charging the six public officials implicated in falsifying the 

evidence at the first inquest hearing.13 

Duty to investigate under Article 2   

Article 2 ECHR imposes a ‘procedural obligation’ to initiate an effective public 

investigation by an independent official body into any death which ‘gives ground for 

suspicion that the State may have breached its substantive burden’.14  The Coroner should 

conduct an objective investigation that would be concerned with irregularities based on the 

regulatory functions exercised by the public body under whose supervision the death may 

have occurred. This extends beyond the ‘negative’ duty not to take life and includes a 

‘positive’ obligation to protect it.  The State has to meet this ‘substantive obligation’ by not 

taking life without justification and doing all that can be reasonably expected to avoid a 

real and immediate risk to life (the ‘operational duty’) and by establishing a framework of 

laws, precautions, procedures and means of enforcement which will, to the greatest extent, 

be reasonably practicable and protect life (the ‘systemic duty’). 15 

It is considered an imperative to involve families into the process of conducting inquests 

and this is recognised not just as an investigative mechanism but in future to establish a 

balanced outcome in an Article 2 inquest. This is viewed as a positive development because 

13 Hillsborough Hansard HC, Volume 608, Column 1433 (27 April 2016) 
https://hansard.parliament.uk/commons/2016-04-27/debates/16042756000001/Hillsborough. 

14European Court of Human Rights, ‘Guide on Article 2 of the European Convention on Human Rights to 
life (ECHR, 3 December 2019) <https://www.echr.coe.int/Documents/Guide_Art_2_ENG.pdf> accessed 
on 24 March 2020. 
15 Article 2(1).  
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it "gives an inquest, among legal proceedings, a uniquely constructive aspect. This is a 

function which need not imply criticism, offers solace to families, and, if effective, is highly 

important".   16 

There are two types of Article 2 inquests, the first is called a “Jamieson inquest” carried 

out under the auspices of Section 5(1) and (3) of the Coroners and Justice Act 2009. The 

purpose of these inquests is to find out who the deceased was and “how, when and where 

the deceased came by his death”, as well as certain information required for the registration 

of the death. The focus is upon the circumstances under which the deceased came to his 

or her death. 17   

An instance of this type of inquest was considered in Hugh Jordan v UK18 where the issue 

was the shooting by police in Belfast of a young, unarmed man in 1992.19 The case reached 

the European Court of Human Rights in Strasbourg which held that a procedural 

obligation in accordance with Article 2 must meet certain minimum conditions that accord 

"with the State’s general duty under Article 1 of the Convention to “secure to everyone 

within [its] jurisdiction the rights and freedoms defined in [the] Convention”. It also 

requires, by implication, some form of effective official investigation when individuals have 

been killed as a result of the use of force and "such investigation is to secure the effective 

implementation of the domestic laws which protect the right to life and, in those cases involving State agents 

or bodies, to ensure their accountability for deaths occurring under their responsibility. The form in which 

the investigation will achieve its purposes may vary in different circumstances. However, whatever mode is 

employed, the authorities must act of their own motion once the matter has come to their attention".20 

In this type of inquest, the authorities must have taken the reasonable steps available to 

them to furnish the evidence concerning the incident, including witness testimony, forensic 

evidence and an autopsy report which provides a comprehensive record of injury that led 

to the death. There has to be an objective analysis of clinical findings including the cause 

16 Thomas L, Shaw A, Machover D and Friedman D, Inquests: A Practitioner’s Guide (3rd edn, LAG 2014) 149.  
17 R v Coroner for North Humberside and Scunthorpe, Ex p Jamieson [1995] QB 1. 
18 Hugh Jordan v the United Kingdom App no 24796/94 (ECtHR, 4 August 2001). 
19 ibid. 
20 ibid 105. 
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of death.  The finding of any deficiency in the "investigation which undermines its ability to 

establish the cause of death or the person or persons responsible will risk falling foul of this standard".21 

This second type of inquest, called a “Middleton inquest” - the Middleton inquest 

interprets how and by what means, and in what circumstances the deceased came by his death. 

If there is evidence of a breach of the general or operational duty, under the Article 2 right 

to life the state is obliged to investigate which is its “procedural duty”. provides the basis 

for the family of the deceased to be represented when the circumstances of death are under 

custody or mental health supervision. In  R (Middleton) v West Somerset Coroner22 the House 

of Lords dealt with the existing statutory structure of an inquest under Section 11 (5) (ii) 

of the CJA 1988 which requires a jury to state "how the deceased met his death" to ensure 

compliance with the Article 2 procedural obligation. Lord Bingham held; 

"It would be open to parties appearing or represented at an inquest to make submissions to the coroner on 

the means of eliciting the jury’s factual conclusions and on any questions to be put, but the choice must be 

that of the coroner and his decision should not be disturbed by the courts unless strong grounds are shown”.23   

This makes a presumption that the forensic evidence needs to be examined by the relatives 

of the deceased or their legal representatives. However, Lord Bingham did emphasise the 

need to ensure that the jury’s findings "did not infringe the statutory prohibition against 

naming an individual considered by the jury to be criminally responsible for a death; neither 

should it appear to determine civil liability".24  

The procedural obligation set out in the Middleton inquest is deemed to arise in three sets 

of circumstances which are automatically triggered and include: all intentional killings by 

state agents (e.g. a police shooting);25 all violent deaths and suicides of persons detained in 

police or prison custody or during the course of arrest or search;26 and all violent deaths 

and suicides of persons detained in mental hospitals.27  

21 ibid 107. 

22 R (Middleton) v West Somerset Coroner [2004] UKHL 10. 
23  ibid 36. 
24  n 21, 37.  
25 R (Smith) v Oxfordshire Assistant Deputy Coroner [2010] UKSC 29 at [84]. 
26 McCann v the United Kingdom App no 18984/91 (ECtHR, 27 September 1995), at 161; n18 
27 n18; Salman v Turkey App no 21986/93 (ECtHR, 27 June 2000); R (L) v Secretary of State for Justice 
[2009] UKHL 68, 1 AC 588. 
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In R (Letts) v the Lord Chancellor [2015] EWHC 402 (Admin) the issue for determination was, 

firstly, how Article 2 inquests apply to the suicide of mental health patients in the clinical 

health surroundings, and, secondly, an assessment of the 'adequacy of the guidance in 

reflecting the law'.28 The Court stated that arguable breach was not the correct test and that 

case law "identifies a variety of circumstances and types of case/s of real public importance 

and significance where the duty arises independently of the existence of evidence of 

arguable breach".29 

Justice Green ruled that;  

"the test may be modified (for example in the case of death in custody) where it persists in articulating the 

test upon the basis of arguability of breach. Since this judgment includes cases where the law makes clear 

that the duty can arise automatically the reference to the arguability test is wrong in law".30  

The first ground was well established that a policy which, if followed, would lead to 

unlawful acts or decisions, or which permits or encourages such acts, will itself be 

unlawful.31 Secondly, it was established in Munjaz32that the test in article 3 cases is whether 

a policy exposes a person to a significant risk of the treatment prohibited by the article and 

third ground is would the Guidance if followed (i) lead to unlawful acts or (ii) permit 

unlawful acts or (iii) encourage such unlawful acts.33 The third ground is "related to the first 

two errors, is the failure even at a broad level to acknowledge the existence of cases where the test is other 

than arguability".34 The correct test asked whether the effect of the Guidance if followed;"(i) 

lead to unlawful acts (ii) prevent[ed] unlawful acts or (iii) encourage [ed] such unlawful acts?  In my view 

for the reasons already given the Guidelines would do all of these three things".35 

The suicide of a voluntary psychiatric patient was also capable (depending on the facts) of 

automatically triggering the Article 2 procedural duty.36 However, the precise 

circumstances in which this will happen is presently unclear, so caseworkers in adjudging 

28 R (Letts) Lord Chancellor [2015] EWHC 402 (Admin). 
29  ibid 95. 
30  ibid 96. 
31 Gillick v West Norfolk and Wisbech Area Health Authority [1986] AC 112; Wisbech Area Health Authority [1986] 
AC 112. 
32 R (Munjaz) v Mersey Care NHS Trust [2005] UKHL 58; [2006] 2 AC 148. 
33 ibid 116.  
34R (Letts) Lord Chancellor [2015] EWHC 402 [97] 
35  ibid 118.  
36  ibid 92. 
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when legal aid should be made available under the exceptional criteria should have regard 

to any relevant case law that emerges. The caseworkers need to consider under which 

category there is an obligation under this Article, or if it arguably does, then they should 

proceed to the second stage of the test which asks whether legal aid should be granted for 

the family of the deceased. This allows for legal representation and the judgment states that 

this should be made into a procedural requirement.37 

In coming to their decisions under the Guidance issued by the Lord Chancellor to the 

Director of Legal Aid Casework the legal aid funding criteria must consider the next-of-

kin of the deceased  and they have to be involved in the inquiry to the extent necessary to 

safeguard their legitimate interests.38 In determining whether funding for representation is 

necessary the caseworkers have been directed to balance the "nature and seriousness of the 

allegations against state agents (e.g. whether there are allegations of gross negligence, 

systemic failures or criminal conduct); previous investigations into the death (e.g. whilst in 

some cases an investigation into the circumstances of a death will have been conducted by 

the CPS or an NHS Trust, but in others the coroner’s inquest will be the only forum in 

which the family may be involved).39 

The Guidance also places a duty that may arise outside these categories where the Article 

2 procedural obligation is automatically triggered if on the facts of the case it can be proven 

that the State was arguably in breach of one of its substantive duties (i.e. the operational 

duty or the systemic duty). The Court has to apply the Guidance based upon prima facie 

evidence of the test of “arguable breach" by the State of Article 2.  However, there is 

unlikely to be an arguable breach of the substantive obligations where there is no State 

involvement in the death, for example, the fatal shooting of one private individual by 

another private individual (where the authorities had no forewarning or other knowledge 

prior to the death). The same outcome will apply when there is a fatality under State 

detention through natural causes.   

37  n 28, 103. 
38 Legal Aid: Exceptional case funding, form and guidance (Inquests), 1 June 2014. 

<https://www.gov.uk/government/publications/legal-aid-exceptional-case-funding-form-and-guidance> 

accessed on 24 March 2020. 

39 ibid 5. 
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There are circumstances when allegations arise by family members against hospital 

authorities (outside of the categories of case where the procedural duty is automatically 

triggered) for causing death by gross negligence. In these instances, there may have been 

separate investigations carried out by authorities such as NHS Trusts, prior to the inquest. 

Where there has not been a previous investigation, or the family has not been involved, 

the inquest may be the only investigation the State conducts into the death where the 

relatives of the deceased have representation to the extent necessary to safeguard their 

legitimate interests. 

In R (Humberstone) v Legal Services Commission40 the main issue in this appeal was whether  the 

State’s obligation to conduct an effective investigation into a death arises in all cases where 

a fatality occurs while the deceased was in the care of the State, or whether it arises only in 

a much narrower range of instances where it is arguable that the State has breached its 

substantive Article 2 obligations. Its relevance to legal analysis is the practical steps that 

follow and whether it is the general or an enhanced obligation that is triggered.  

The Court of Appeal established two instances when Article 2 could properly be said to be 

engaged. Firstly when there is a; 

"very wide range of cases in which there is an obligation to provide a legal system by which any citizen may 

access an open and independent investigation of the circumstances of the death. The system provided in 

England and Wales, which includes the availability of civil proceedings and which will in practice include 

a coroner’s inquest, will always satisfy that obligation. The second circumstance is the much narrower range 

of cases where there is at least an arguable case that the state has been in breach of its substantive duty to 

protect life; in such cases the obligation is proactively to initiate a thorough investigation into the 

circumstances of the death".41  

Lady Justice Smith described the circumstances where the latter inquest would be 

appropriate which were in the "limited circumstances" where the fatality occurs and the 

deceased has been arrested by the State or, when there are allegations against NHS 

authorities of a "systemic nature" such as the inability to provide the appropriate care in 

the hospital. These exclude the cases of "ordinary medical negligence" that lead to a 

40 R (Humberstone) v Legal Services Commission [2010] ECWA Civ 1479      
41  n 37, 67. 
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personal injury. 42 The Court re-examined the inquest process and found that due to 

evidence which had come to light since the decision it did attract the wider Article 2 duty 

because it disclosed sufficient grounds for concern about the resources and operational 

systems of the Yorkshire Ambulance Service. This triggers the wider obligations and the 

Court made clear that the case-law establishes that the available funding for relatives of the 

deceased to only be available in “extremely unusual” or “exceptional” circumstances was 

too restricted a test. As a result, there were only “limited circumstances” where an 

expanded inquest would occur. 43 

This ruling has clarified when an Article 2 expanded inquest will be conducted where the 

family is represented, and the correct test is whether there will be a breach of the 

substantive obligation. This is when a case involves only allegations of ordinary medical 

negligence, as opposed to where the allegations of a breach of duty are a result of a systemic 

nature. The judgment also emphasises the care to be taken to ensure that allegations of 

individual negligence are not portrayed as systemic failures.44 This implies that in all cases 

including those of simple medical negligence leading to death, and not just arising where 

the person has died under state custody could attract the additional funding requirement 

for families which may lead to considerable expenditure. It has the potential to make many 

inquests longer and more complex than is necessary or proportionate in terms of costs. 45 

The courts have distinguished when the Coroner will decide to conduct a Middleton 

Inquest and invite the relatives of the deceased to secure funding. This has the basis for 

the ever-expanding category of deaths to attract the wider duties and compel an inquest 

for the breach of an operational and systemic or procedural duty. The issue is the 

framework under which procedures are adopted by the Coroner in order to decide what 

the category of inquest is and if it requires the attendance of the family of the person who 

has died.  

Families participation and exceptional criteria     

42  n 37, 58. 
43 ibid. 
44  (n 37) 78. 
45 McIntosh S, Open justice and investigations into deaths at the hands of the police, or in police or prison 
custody, (Unpublished Doctoral thesis, City, University of London 2016) p 138. 

130

Exeter Law Review 45th edn



The framework of an Article 2 inquiry hearing that deals with a death which has ensued 

whilst being detained in public custody, involves a series of issues that the Coroner has to 

address. Firstly, the Coroners must ascertain as to what evidence can be regarded as 

admissible in order to dictate the outcome of the decision. It is only then that the decision 

can be made to proceed on the basis of determining of whether any sensitive digital 

evidence has been withheld However, the family members have a right to raise judicial 

review in order to compel the government to examine the evidence into an inquiry under 

the Public Inquiries Act 2005, Section 1 which will be a prelude to an inquiry.  

The Coroner has the power under an Article 2 inquest, not a duty, to leave to the jury, for 

the purposes of a narrative conclusion, circumstances which are more than speculative but 

not probable causes of death:46 This may also include factual findings on matters which are 

possible but not probable causes of death where those findings will assist a Coroner in a 

report to prevent future deaths. The conclusion in an Article 2 case may be a ‘judgmental 

conclusion of a factual nature [on the core factual issues], directly relating to the 

circumstances of death’, without infringing either s Section 3  the 2009 Act (limiting 

opinion) and  Section 10(2) (avoiding questions of civil or criminal liability).47    

The death of Alexander Litvinenko on 23 November 2006 at University College Hospital 

in London48 led to a police investigation which concluded that he had been poisoned by 

Polonium 210, a radioactive isotope. The prosecutors decided that there was sufficient 

evidence to charge two Russian agents Andrei Lugovoy and Dmitri Kovtun with his 

murder. The inquiry was suspended for five years to allow for any criminal prosecutions 

to be brought, though this did not go on to eventually occur. The government did not 

open a public inquiry despite the demand of the deceased's widow, Marina Litvinenko, 

who went on to appeal for a judicial review. 49 

46 R (Lewis) v HM Coroner for the Mid and North Division of Shropshire [2009] WQCA Civ 1403, [2010] 1 WLR 
1836; as cited in R (LePage) v HM Assistant Deputy Coroner for Inner South London [2012] EWHC 1485 (Admin) at 
[45]. See also R (Wiggins) v HM Assistant Coroner for Nottinghamshire [2015] EWHC 1658 (Admin). 
47 R (Middleton) v HM Coroner for West Somerset [2004] UKHL 10; [2004] 2 AC 182 at [37]. 
48 The Litinenko Inquiry, ‘Report into the death of Alexander Litvinenko’, HC 695 
<https://www.gov.uk/government/publications/the-litvinenko-inquiry-report-into-the-death-of-alexander-
litvinenk >accessed on January 2020. 

49 ibid 2.8, page 9. 
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At a preliminary hearing the counsel to the inquiry Hugh Davies informed the Coroner 

Robert Owen, QC, a former High Court judge, that he would be asked to decide whether 

Article 2 of the European Convention of Human Rights was infringed upon. If this were 

to happen then Owen would have to investigate whether the Russian state was involved in 

Litvinenko's death and/or the possible culpability of the British State either in carrying out 

the poisoning or in failing to take reasonable steps to protect Litvinenko from a real and 

immediate risk to his life. The conclusion that Sir Robert reached was that based on the 

factual evidence and alluded to two Russian agents killing the victim by radioactive 

poisoning.50  

Sir Robert set out the four pillars "our important factual questions: the identity of the 

deceased; the place of death; the time of death; and how the deceased came to his 

death. The first three are straightforward but the final determination of  how Alexander 

Litvinenko came by his death gives rise to the central issue.51 The "flexible and variable 

standard of proof" was to be dependent on whether the facts need to be proven on a 

balance of probabilities or beyond reasonable doubt as is the case for an Article 2 inquiry.52 

He affirmed that the "proceedings and evidence at a Coroner’s inquest are aimed solely at ascertaining 

the answers to these questions. Expressions of opinion on any other matter – for example, determining 

criminal or civil liability – are not allowed. However, the Coroner does have the power to investigate not 

just the main cause of death, but also 'any acts or omissions which directly led to the cause of death'."53 

This obliges the family members to question the Coroner about any shortcomings which 

came to light under recent evidence and submitted by the State. This has been the impetus 

of the relatives of those who died in the Birmingham pub bombings Pn 1974. This was 

held in 2017, after a long campaign by the family to receive legal aid funding and was the 

second highest profile inquiry in which the families of the deceased are involved after the 

Hillsborough tragedy.   

In Coroner for the Birmingham Inquests  v Hambleton 54 The Court of Appeal held the Coroner 

should not question "whether the factual issue of the identity of the bombers (and those that assisted 

50 ibid 9, page 183. 
51 ibid, Section D, page 248. 
52 ibid 121, page 261. 
53 ibid 12. 
54 Coroner for the Birmingham Inquests v Hambleton [2018] EWCA Civ 208. 
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them) was sufficiently closely connected to the deaths to form part of the circumstances of the death”.55They 

reached the conclusion that he did not answer that question; and also that “some (but not all) of the reasons 

he gave did not support that conclusion”. 56The Court stated that in deciding the case on the 

aforementioned criteria the High Court outlined above had not made a declaration that the 

Coroner’s decision had acted contrary to Article 2 and, therefore, contrary to section 6(1) 

of the Human Rights Act 1998.57The Court ruled that the inquest needs to satisfy the 

Section 5 Coroners and Justice Act  and its purpose is to answer the statutory framework 

as follows : "(i) who the deceased was; and (ii) how, (iii) when and (iv) where he or she 

came by his or her death. In inquests governed by Article 2, the purpose is to include 

ascertaining the circumstances in which the death had occurred where it is necessary to 

satisfy Article 2 of the ECHR". 58 The Court affirmed that the "extended conclusion will 

not be necessary, as was acknowledged in Middleton".59   

 

The scope of Article 2 is for the Coroner to decide, with the High Court reviewing the 

application submitted by the family for legal aid, though this cannot interfere with the 

process unless there has been a shortcoming that can be attributed to Public law based on 

the Wednesbury grounds.60The Court of Appeal separated the roles between the procedural 

and the substantive inquiries, the former inquest being bestowed upon the Coroner and 

the latter being within the competence of the law enforcement agencies. This means that 

the divulging of parties’ names involved in the atrocity was not his responsibility because 

"The question in the resumed Birmingham inquests is whether the Coroner should independently investigate 

and call evidence which seeks to answer the question of who organised and planted the bombs, when the jury 

are disabled from reaching a conclusion on that matter and in the light of the antecedent investigations".61 

 

55 ibid 2. 
56 ibid 2, 33. 
57 ibid 2. 
58 ibid 46.  
59 ibid 47. 
60 ibid 48 (See R v Inner West London Coroner, ex p. Dallagio [1994] 4 All ER 139 at 155). 
61 ibid 53. 
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The scope of the Coroner's duty under the Coroners and Justice Act62 has now been more 

clearly defined. This also applies in Article 2 inquiries involving a death and issues 

concerning national security. The police may choose to not disclose information regarding 

the identities of the perpetrators, and it is not for the Coroner to investigate the 

proceedings before him. This has been a source for frustration in the Birmingham pub 

bombings case where the families of the deceased have not been provided with the names 

able to get the names of the perpetrators divulged. 

The bereaved family may be indispensable in an Article 2 inquest because the standard of 

proof in circumstances where there has been a verdict of unlawful killing the issue has to 

be decided ‘beyond reasonable doubt’.63 The jury will be used at an inquest, for example, 

if the death occurred whilst the person was in police custody or if the Coroner believes it 

would be in the public interest. The Coroner will decide which conclusions would be 

reasonable for it to make before it deliberates as to the final inquest verdict. There will be 

considerations of the wider public interest which will involve a determination by the legal 

aid case workers to provide a ground for the provision of funding to allow a bereaved 

family to conduct their own cross -examination to establish the cause of death in the case.   

The Lord Chancellor’s Guidance for Exceptional Funding provides the following 

definition:  

"A wider public interest determination  is a process that in the particular circumstances of the case achieved 

by the provision of advocacy for the individual for the purposes of the inquest is likely to produce significant 

benefits for a class of person, other than the applicant and members of the applicant’s family. These 

emphasises that the benefit must be significant depending on what they are; their tangibility; if they will 

definitely effect other people or whether this is merely possible; and the numbers of people who will be 

benefited".64 

62 Coroners and Justice Act 2009. 
63 Rule 43 of the Coroners Rules 1984 states that if the Coroner is of the opinion that a death could have been 
prevented if different action had been taken by a particular person or organisation, the Coroner can make a 
recommendation for change. The organisation in receipt of the Coroner’s recommendation (typically in the 
form of a report) has 56 days by law to respond in writing. The response commonly includes confirmation that 
a certain practice or protocol has changed following the Coroner’s recommendation.  For example, a particular 
hospital Trust may be asked to review one of their policies as a protective measure for other patients.  

 
64  n 34, page 7. 
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The government has retained the exceptional funding criteria in 2019 after consultations 

on lowering the threshold for families of the deceased to receive legal aid funding. The 

Final Report: Review of Legal Aid for Inquests published in 2019 allows backdated funding 

for early legal advice in cases where legal aid is granted, and in the evidence obtained for 

the report, ‘as part of a review into the thresholds for legal aid entitlement.’  

It acknowledges  that "Bereaved families need better awareness of when legal aid is available, but whilst 

we accept that in some cases it is right that they should have legal representation we are mindful that a 

significant expansion of legal aid could have the unintended consequence of undermining the inquisitorial 

nature of the inquest system. It could also reinforce the commonly held misconception that an inquest’s role 

is to apportion blame, as opposed to finding facts and learning lessons". 65 

The report acknowledged that the "bereaved families might be faced" without legal 

representation with "cross-examination that will amount to the following activities:  a. 

Question witnesses; b. Acquire necessary documents; c. Understand those documents; d. 

Access support from individuals and organisations that understand their particular 

situation; and e. Ask questions regarding the actions to prevent future deaths".66 There are 

recommendations of how improving communication with relatives by "(i) the method by which 

Coroners initially contact bereaved families, (ii) the guidance provided to families about (existing) means of 

obtaining legal aid, (iii) court facilities and support services, and (iv) ‘the conduct of lawyers." The report 

estimated that providing non-means tested funding would cost between £30 million and 

£70 million and it concluded that this would run contrary to the wider policy that ‘legal aid 

is targeted at those who need it most’ and ‘for the most serious cases.’ The inference is that 

it is part of the government’s approach to ensure that there are fewer legally aided cases 

for representation for bereaved families.  

The families of the deceased face an uphill task even now in Article 2 cases to receive legal 

aid funding under the Exceptional Criteria set down under the Lord Chancellor's Guidelines. 

The reasoning behind it is the compulsion to keep the costs as low as possible by not 

prolonging the inquest hearings. This has been met by next of kin raising judicial review 

that has led to an order for the Article 2 inquest and based on that provision have the 

65  n 34, page 11  

66  (n 35) 84. 
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relatives succeeded in being represented in Coroner's hearing to cross-examine state 

witnesses.   

Circumventing the legal aid criteria    

The Joint Committee on Human Rights (JCHR), the Parliamentary body that oversees 

compliance with human rights norms expressed their concern in 2009 that the funding 

criteria precludes the legal participation of the next-of-kin in the investigation into a death 

in custody. 67 This is an essential prerequisite for the satisfaction of Article 2 compliance, 

and they have recommended that in all custody -related- deaths funding for legal assistance 

should be provided to the next-of-kin. 68   

The JCHR stated prior to the enforcement of the Coroners and Justice Act69 that there 

was dissatisfaction at the obstacles faced by bereaved families who were seeking legal 

assistance and representation at inquests. It suggested that the government ‘make a 

concrete commitment to an independent review of the current system for assessing access 

to legal aid and other funding for bereaved families to access legal advice and assistance, 

preparation and representation at an inquest.’70 The JCHR initiated a further inquiry in 

2013 into the implications of providing legal aid on a means tested basis. In this process 

the Inquest Lawyers gave their own opinion which stated, "bereaved families should have 

access to non -means tested public funding for preparation and representation at the 

inquest and other legal processes following a death in any form of detention". 71 There 

have been subsequent reports that have supported the need for non-means tested legal aid 

to be made available for the family of the deceased. 72 

67 Joint Committee on Human Rights, Deaths in Custody, 14 December 2004, HC 137-I 2004-05, para 309 
68 There has already been recognition that public funding should always be provided for bereaved families at 
inquests following unexplained deaths in state custody of vulnerable detainees. The Corston Report - A report 
by Baroness Jean Corston of a review of women with particular vulnerabilities in the criminal justice system, 
2006, page 5 <www.justice.gov.uk/publications/docs/corston-report-march-2007.pdf> accessed on January 
2020. 

69 Coroners and Justice Act 2009. 
70 Joint Committee on Human Rights, Government replies to the Second, Fourth, Eighth, Ninth and Twelfth reports of 
Session 2008–09 (2008-09, HL 104 HC 592) 19. 
71 Inquest's evidence to the Joint Committee on Human Rights’ inquiry on the implications for access to 
justice of the Government's proposals to reform Legal Aid. September 2013, Para 8 
<inquest.org.uk/pdf/.../FINAL_INQUEST_submission_to_JCHR_legal_aid_Sept2013>accessed on January 
2020. 

72 Dame Elish Angiolini’s independent review of deaths and serious incidents in police custody, published in 
October 2017, called for non-means tested legal aid for families attending inquests into deaths in custody. Rt. 
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However, access to justice is still not the main criteria for inquest proceedings and legal aid 

is not mandatory for the bereaved family members, despite the government indicating that 

similar outcomes such as the first Hillsborough Inquest will not be repeated. 73 The 

Exceptional Funding Guidance explanatory notes in 2016 do not reform the systemic or 

the procedural aspects of the legal aid provisions for inquests. This families of the 

Birmingham pub bombings of 1974 which led to the death of 21 people were initially 

denied legal aid in their case for representation at the inquest hearing. There was a 

preliminary hearing on 26 November 2016 and as it was a complex matter that needed 

examination of forensic evidence that would have been subject to public scrutiny. The issue 

of the legal aid application was raised in the House of Commons by Rt Hon Jesse Phillips, 

MP, Birmingham Yardley, who pleaded on behalf of the families that the “legal aid funding 

pose fundamental questions that have not been answered”.74  

The former Chief Coroner of England and Wales, Sir Peter Thornton, also supported legal 

aid funding for families at this hearing and published a report on Coroner Court inquests. 

Part 3 of which came out in October 2016 deals with legal aid and relaxation of the rules 

that will make it more accessible for families of the bereaved to be represented in court 

where the original verdict was quashed.75The relatives had to seek judicial review in the 

High Court of the Coroner's questions at the pending inquest where the government 

relented and provided legal aid funding for families to attend court with their legal 

representatives. They then had to appeal to the Court of Appeal on a matter of disclosure 

of the identities in the case in which they were not provided legal aid. They have been 

Hon. Dame Elish Angiolini DBE QC, Report of the Independent Review of Deaths and Serious Incidents in 
Police Custody, Jan 2017, https://www.gov.uk/government/consultations/independent-review-of-deaths-
and-serious-incidents-in-police-custody;   Fabian Policy Report, The Right to Justice: The final report of the 
Bach Commission, Sept 2017 www.fabians.org.uk/wp.../2017/.../Bach-Commission_Right-to-Justice-Report-
WEB.  

73 HL Deb 29 January 2016, vol 768, col 1519 The report recommends that the government should amend the 
exceptional funding guidance for inquests, providing funding for legal representation for the family where the 
state has agreed to provide separate representation for one or more interested persons.  
74 HC Deb 26 October 2016, vol 616, cols 394-402. 
75 Report of the Chief Coroner to the Lord Chancellor, Third Annual Report: 2015-2016 
<https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/550959/chief-coroner-
report.pdf>accessed on January 2020. 
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allotted legal aid for the inquest hearing in 2019 but it is insufficient and does not cover 

the full expenses of law firms.76  

The argument that access to justice of the bereaved family members is necessary is 

sustained by the presence of one or more of the agencies of the State such as the police, 

prison service and ambulance service, may be separately represented in the same hearing. 

The families are involved in cross-examination of expert witnesses and the result is " 

intersubjective interaction between state actors and the public". (McIntosh )77 While all of 

these individuals and agencies may be legally represented as “interested persons”78 with 

funding from the state, there will be no legal aid funding for representation on behalf of 

the family. There are many less complex or contentious inquests that are conducted entirely 

satisfactorily in the absence of legal representation for interested persons, including some 

cases involving the State, but in Article 2 inquests where the right to life have been breached 

the inequality of arms may be unfair to the family.  

The relatives’ application for legal aid funding is strengthened when there is forensic 

evidence in the courtroom and its probative value can be challenged by expert witnesses. 

This makes it a duty to protect the right to life as an obligation of the State. The overarching 

argument is pursuant to the objectives outlined in April 2015 when a 77-point 

Government's Development Plan was formulated for 2015-2016. The Plan charts the 

reform and progress under the following headings: structures, investigation, inquests, 

reports to prevent future deaths, High Court, changes in the law, training, guidance, 

speeches, meetings, visits and complaints.79   

This reinforced the notion that the Coroners and Justice Act Section 13 cases would be 

satisfactorily invoked without the ordering of a fresh inquest and the recommendations 

included a new Section 6A of the 2009 Act. 80 This is in circumstances where the death has 

76 Mark Townsend, ‘Families threaten to boycott IRA Birmingham pub bombing inquest’, The Guardian 
(Birmingham 17 February 2019).   <https://www.theguardian.com/uk-news/2019/feb/17/birmingham-ira-
pub-bombs-families-threaten--boycott> accessed 24 March 2020. 
77 Sam McIntosh, ‘Fulfilling Their Purpose: Inquests, Article 2 and Next of Kin’ [2012] PL 407. 
78 Coroners and Justice Act 2009 Section 47 defines the term “interested persons”.  
79 ibid 9. 
80 There is no right of appeal as such from an inquest. However, it is sometimes possible to challenge a 
coroner’s decision, or the outcome of an inquest, by way of an application under section 13 of the Coroners 
Act 1988, or an application for judicial review. Section 40 of the Coroners and Justice Act 2009 provided for a 
new system of appeal against some decisions and determinations made in connection with investigations and 
inquests into deaths, but it was never brought into effect and has now been repealed.  Despite the recent 
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occurred in medical custody under the provisions of the existing legislation and there is no 

dispute in the forensic evidence between the hospital authorities and the deceased's 

family.81 

This was the procedure adopted in cases where it would be necessary only to amend the 

record of the inquest. In Roberts v Coroner for North and West Cumbria [2013] EWHC 925 

(Admin), the outcome of the Coroner's report recorded the deceased as an anonymous 

person. After ten years the advances in DNA testing identified the deceased and a simple 

alteration of the record by the High Court from person unknown to the named person 

would have been sufficient, but under the Act a fresh inquest had to be ordered. This would 

have involved “extra time and expense, and above all may have caused extra distress to the 

family”.82 

There is a ' Hillsborough law' or a Public Authority (Accountability) Bill currently in 

Parliament that is seeking to improve the position of relatives who are reliant on public 

funds to attend inquests. Chapter 4 should provide “Assistance for bereaved persons and core 

participants at inquests and public inquiries (1) With respect to inquests and public inquiries relating to 

deaths or serious injuries, and where one or more public authority, or private entity whose relevant activity 

falls within Section 1(8) above, are designated as “interested persons” (IPs) or “core participants” (CPs), 

bereaved IPs and CPs shall be entitled to publicly-funded legal assistance and representation at the same 

level or in proportion to the resources provided to the public authority or private entity, as set out in the 

Schedule to this Act”.83 

This points to the facilitation of the human rights aspects of the Article 2 provision that is 

central to the State’s obligation to conduct both its general and its operational duty at the 

time of a death where the State party is involved or if it happens under custody to order a 

full investigation.    

repeal of many sections of the 1988 Act, Parliament decided to retain the section 13 provision, a power which 
has been in existence since 1887.   
81 Coroners and Justice Act 2009, Section 6A.  
 
82 Ibid 195. 

83 Public Authority (Accountability) HC Bill (2016-17) [163]., Schedule-Amendment of the Legal Aid, 
Sentencing, Punishment of Offenders Act 2012.   https://publications.parliament.uk/pa/bills/cbill/2016-
2017/0163/17163v2.pdf. 
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Conclusion  

The legal aid funding for the relatives of the deceased in Article 2 inquests and the present 

criteria under the Lord Chancellor's Guidance for ‘exceptional’ grounds are narrowly fixed 

and its presumption is that public interest is wholly, and not specifically, defined whether 

legal aid should be granted. This is a subjective and not an objective basis for evaluation 

whether the family or relatives qualify for legal aid. The families have to formulate the 

interested parties’ criteria in a manner where they can be granted funding which at present 

is uncertain and variable and that is leading to frustration and inconsistent outcomes in the 

evaluation.   

The breach of Article 2 cases draws on those deaths where there has been a public inquiry 

or judicial review submitted by the families of the deceased. The Birmingham pub 

bombings inquest related application to the High Court has proven that legal aid can be 

made available, but it remains discretionary, including the amount offered. There are other 

instances where the families will need to satisfy the exceptional funding criteria such as in 

the miners’ strike in 1984, where in Orgreave a clash between the South Yorkshire police 

and miners led to evidence being adduced at trial of miners that may have been fabricated. 

The families who were represented at the Hillsborough Independent Panel have shown 

their support for a full-scale inquiry for the families of the Orgreave victims. They are now 

seeking a full public inquiry and they anticipate that a limited inquiry may cause similar 

delays as was the case in the football stadium tragedy.  

The State must show flexibility in order to determine the cause of the deaths and the 

culpability of its agents or institutions in the fatalities caused under supervision or custody.  

This is part of the human rights redress where only the relatives in Article 2 inquests have 

properly raised in the judicial review proceedings for the inquest before the jury. The cross-

examination of forensic evidence is the only reliable method by which a conclusive 

determination can be made as to the cause of death. The right to life is too precious and 

the death of the person under suspicious circumstances needs to be adjudged in the full 

blaze of jurisprudence.  
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